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PREFACE 



No other business man has a greater need of a know- 
ledge of law than the publisher. In addition to a general 
working knowledge of commercial law, the publisher should 
be thoroughly familiar with the law of libel, copyright, con- 
tempt and lotteries and postal regulations. At the same 
time it is to his advantage to know just what his rights are 
in relation to subscribers, advertisers and public officials. 

It has not been our purpose to write a text book but 
to compile a digest of court decisions for quick and ready 
reference, giving specific and authentic information on the 
rights and privileges of publishers, the restrictions placed 
on their business and the court's interpretations of many 
points not specifically dealt with by the statutes of the dif- 
ferent states. 
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CHAPTER I 

NEWSPAPERS 

DAILY NEWSPAPERS 

A newspaper may be a daily paper though nof piblis^ed 
either on Sundays or legal holiday.. 74 P. 80:'.. 

A newspaper printed and pubf bed s'x d-.; consecu- 
tively each week is a (K newsp^op. (45 Mini). 27 ) regard- 
less of whether bunday or Monday is omitted. 45 Cal. 30. 

SIZE OF CIRCULATION IMMATERIAL 
That the cijci'^ation .►i"' :> newspr^oer i ^ vpi y lim'^ed does 
not prevent its coming within the definitic»ii of a v \\^p«per. 
Kansas City v. Overton 68 Kan. 560. 

DEFINITION O^ *TUBLl^^Ti' 
Publish primarli^'iy mef)n to make knov\' ^o that, 
when a notice is required to be published in a ne ;spaper, 
printed in German, the notice must al o be in German. 
When printed in English (in the German paper) it would be 
merely printed, not published. 54 N. J. Law 111. 

DEFINITION OF "PROPRIETOR" 
The wotd "p. opLieloi'' used in connection with a coun- 
try weekly held to be synonymous with "publisher." Pol- 
mer v. McCormick. 28 Fed. 541. 

LEGALITY OF SUNDAY NEWSPAPERS 
In sevec'al states the couiis have upheld Sunday news- 
papers. In a case involving validity of a contract for adver- 
tising in Sunday papers the Missouri Supreme Court (Pulit- 
zer Publishing Co. v. H. J. McNichols) held that the work 
the press is doing for humanity is even greater on Sun- 
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8 NEWSPAPER LAW 

day than on other days ''for the simple reason the toiling 
masses have more time to read papers on Smiday and there- 
fore, acquire greater knowledge and information from them 
on that day than upon any other days of the week," 

The court held that the printing of a daily newspaper 
is a work of necessity and a balance due for advertising can 
be recovered though the papers containing the advertise- 
ment were printed, mailed and delivered on Sunday. 

In Smith v. Wilcox (24 N. Y. 353) the court held that 
a contract for publishing an advertisement in a newspaper 
to be issued and sold on Sunday was void. 

REAL OWNERSmP 
The owner of a newspaper published under the name of 
his agent, its ostensible publisher, could maintain an action 
on an advertising contract signed by the ostensible pub- 
lisher. Spreeckles v. Grace Darling Hosp. Ass'n. 153 P. 718. 

•^EWS" IS PROPERTY 
In the case of the Associated Press against the Inter- 
national News Service the United States Supreme Court 
held that "news" is property. The decision upheld the low- 
er courts in granting injunctions and orders restraining the 
defendants from "printing for commercial gain" any news 
gathered by the Associated Press. The specific question 
was whether the defendant mi^t be restrained from appro- 
priating news of the Associated Press taken from bulletins 
or early editions. The A. P. contended that this practice 
violated its property right in news and constituted unfair 
practice in business. The court decided to go into the 
merits of the question of whether there is any property 
right in news; whether if there is such property right 
it survives the instant of publication in the first news- 
paper, and whether the appropriation for commercial use 
of matter taken from bulletin boards or early editions con- 
stituted unfair competition in trade. The court's decision 
was affirmative on each point. 

REPORTER'S RIGHT IN COURTROOM 
Judge Levine of the Court of Common Pleas of Cleve- 
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land, Ohio, was asked to have a jury dismissed and a dam- 
age case continued because of stories of the trial in the city 
papei's. The judge said: "A reporter for a newspaper has 
as much right to come into court to report a case as a lawyer 
has to appear in it." 

MAY BAR CRITICS 
"^^ The courts of New York have upheld the right of the- 
atre owners to bar critics whose criticisms they alleged were 
unjust. It was held that a show house is not a public enter- 
prise. 

SOURCE OF INFORMATION 
There is a difference of opinion as to whether a report- 
er may be forced to reveal the source of his information. 
In a Missouri case the St. Louis Republic printed a story 
from ite correspondent at Jefferson City that the grand 
jury had voted seven indictments against a dismissed offi- 
cial in connection with a state coal scandal. In all eight in- 
dictments were voted against the official but at the time the 
article was published the jury had not made any return. 
When the reporter was called before the jury he refused 
to tell where he obtained his information. He was thereup- 
on remanded to jail "for such period as he refused to make 
satisfactory answers to the queries of the grand jury." 

Judge Jesse Baldwin in Chicago the same year (1918) 
held the opposite view, ruling that a reporter did not hav€ 
to reveal the source of his information. Some states have 
statutes expressly providing that reporters do not have to 
reveal the source of their information. 

DAMAGE RESULTING FROM MISTAKE 
A publisher is not liable for incidental and remote dam- 
ages resulting from the incorrect printing of an advertise- 
ment by him when he was not particularly warned of the 
necessity of the correiitness of the advertisement. Jackson 
V. Adams. 9 Mass. 484. 

PUBLISHER'S LIABILITY FOR MISTAKE 
Where liquor dealers were required to publish a notice 
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of their intention to apply for a renewal of licenses, a pub- 
lisher was paid for publishing a notice but failed to get the 
notice in the paper and as a result the dealer was unable to 
secure a license. Suit was brought and the court held that 
the publisher was liable for damages to the plaintiff because 
his business was rendered useless for a time. Glass v. Gar- 
ber. 55 Ind. 336. 

NOT LIABLE FOR SPECULATIVE DAMAGES 

In an action against the publishers of a newspaper for 
neglecting to insert an advertisement of a public sale of 
real estr^le. for which they received payment in advance, the 
measure of damages, in the absence of fraud, is the amount 
paid to them for the publication of such advertisement. 
They are not liable to speculative damages. Eisenlohr v. 
Swain. 35 Pa. St. 107. 

MISTAKE IN DATE 

A notice which fixes the day for a sale as Friday, 
August 9th, is not bad because August 9th fell on Saturday, 
the day of the month controlling. First State Bank of De- 
catur V. Day. 154 N. W. 101. 

SUBSIDIZING NEWSPAPERS 

In Iska V. Produce Journal Company, plaintiff sought 
to recover damages arising from a statement that charged 
him with "subsidizing alleged neutral papers printed in the 
Bohemian language." Judge Sweeney of Providence, R. I., 
found nothing in the article which charged the plaintiff with 
having violated any state or federal law and held that there 
was "nothing corrupt or criminal in subsidizing newspa- 
pers," 

MUST NOT STUFF PAPERS 

The courts on several occasions have ruled against the 
insertion of adveitising pages or "cuckoo sheets" between 
the leaves of daily newspapers. Injunctions have been is- 
sued restraining firms from distributing any form of adver- 
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tising matter folded in a newspaper as if it were a part of 
the paper. 

GOOD WILL NOT TAXABLE 

In the case of Denver Post v. the City of Denver, Judge 
Perry of the District Court held that good will is not prop- 
erty in the sense that it can be . abjected to taxation. This 
is a point, howeyer, on which there is a difference of opinion. 

VALUE OF GOOD WILL 

The subscription list and good will of a newspaper left 
by will constitute no element of value apart from the plant 
itself, since such items are of inappreciable value and too 
uncertain and contingent a nature to be the subject of ap- 
praisement or estimation. Seabrook v. Grimes. 68 Atlan- 
tic 883. 

CONTRACT FOR POLICY VOID 

Contracts with a newspaper for a policy of editorial 
neutrality on a question to be voted upon at an election held 
ta be void "as being against public policy" by Judge Thomas 
A. Jones of the Court of Appeals of Scioto County, Ohio. A 
contract for editorial neutrality in a ''wet and dry" cam- 
paign was termed "reprehensible" and a newspaper's con- 
science "could not be made the subject of barter." 

DETERMINING EDITORIAL POLICY 

A stockholder in a North Carolina paper sought to re- 
strain the editor, by injunction, from supporting the pro- 
gressive party after the 1912 convention, although a major- 
ity of the stockholders had voted to switch the paper's 
allegiance from the republican to the progressive party. 
Judge Whedbe of the State Superior Court held that the 
majority stockholders were acting within their rights and 
that an individual stockholder could not restrain their ac- 
tion. The court pointed out that an injunction could have 
been secured if the company's charter had specifically pledg- 
ed its support to the republican party. 
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CAN LEAVE OUT NEWS 

A newspaper is the sole judge of what is news and no 
damage can be collected because paper failed to publish arti- 
cle or portion of article. An independent candidate for 
office brought suit against the Chicago Tribune because the 
paper published a facsimile of a portion of specimen ballot 
showing the republican, democratic and sociaUst candidates 
only. The Appellate Court upholding the Circuit court said 
it was clear that a newspaper in the dissemination of mat- 
ters of public interest has a right to abandon any depsurt- 
ment it may have established, or to add new ones, or to 
change its policy, political or otherwise, at its pleasure and 
as it may seem best, either for its own or the public weal. 
Judge Holdom in rendering the opinion said: ^'According 
to plaintiff's argument, defendant is liable not for what it 
did, but for what it refrained from doing.'* The court held 
this was a novel proposition which it could not uphold, add- 
ing: "The defendant is the sole judge of the value of news 
as such.'' 

TELEGRAPH STORIES PROTECTED 

It has been held that telegraph companies must not dis- 
close the contents of messages. In Marlatt v. Western Un- 
ion Telegraph Company it appeared that the plaintiff filed 
press messages with defendant for a Milwaukee newspaper 
and the messages were copied in the Milwaukee office of the 
telegraph company and delivered to two other newspapers. 
Judge Belden of the Circuit Court held that both actual and 
punative damages could be assessed and the jury awarded 
the plaintiff $3,25(0. 

TRADE MARKS AND SLOGANS PROTECTED 

The United States Conmiissioner of Patents gave a 
legal status to the slogan adopted by the St. Louis Star: 
"Don't say Taper*, say ^Star*." The patent office certificate, 
in addition to giving official recognition to the Star's slogan, 
protects the owners against infringement either on design 
or words for a period of twenty years. 
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MUTILATING NEWSPAPER FILES 

While there is no specific statute on the case, the pu& 
Ushers of the Salem (Oluo) News prosecuted one Brush who 
had asked permission to look at the files and had clipped out 
portions and taken with him. Brush was arrested and fined 
$25.00 and costs. 

STEALING NEWSPAPERS 

Judge Ruth of the criminal division of the Columbus 
(Ohio) Municipal Court fined one Albert Rogers $25.00 and 
sentenced him to thirty days in jail for steaUng twenty-five 
newspapers from a street comer. 

MOTION PICTURE NOT A NEWSPAPER 

Judge Ordway of the New York Supreme Court ruled 
that '^a motion picture weekly, displaying current events in 
picture and words, is not a newspaper within the meaning 
of the law." It was denied the newspaper "privilege" of 
showing pictures. (See Chapter on Libel for difinitions of 
privilege) . 

The operator of a moving picture theatre in Indiana 
arrested for operating on Sunday set up the defense that 
the films shown depicted news events and were therefore 
to be classified as a newspaper but the court declined to 
recognize this claim. 

CANNOT RESTRAIN PUBUSHER FROM PRINTING 

LAWFUL NEWS 

The proprietors of a newspaper cannot be restrained 
from pubUshing in the regular course of business any law- 
ful matter, on the ground that those who furnish such mat- 
ter do so in violation of their public duty and of the rights 
of others. 55 111.127. 

CHANGING POLITICS OF PAPER 

One employed to conduct a newspaper has no right to 
change the political color of the paper without the owner's 
consent. 24 Can. Sup. Ct. 678. 



CHAPTER n 

SUBSCRIPTIONS— CIRCULATION 

GENERAL CIRCULATION 

A newspaper is of general circulation when it circu- 
lates among all classes and is not confined to a particular 
class or calling in the community. Railton v. Lauc -r, 126 
111. 219. 

A newspaper of general circulation within the councy is 
a publication appeal ^-^ at leg^'a' . or ahiiu i; xi k; ''ar incer- 
vals, as dai'y or week y. i naii> in Siie-et > m and contain- 
ing news: tiiat i^ 1 :io.cs 0.L ha-^e ^'. oi .ece:i' occu .aces 
of a vailea ch^v..c , - .ch a; j^'-* «. v.-. mu.al, 
religious ard ocher si; >j- <s ol" a sinnia.* na i- ^ local or 
fore'^n, inieiided ior the iiuormati^i: ol the gene *al reading 
pubh?. Hail son v. Meye ' 82 N. W . 114. 

When a sta.-i e prov:* Po notices sh^ 11 be puhns)hed in 
newspaij^rs * oi i^oim al c.'.culaiioii ' it has been held by 
courts that ' ^, mi<-- " cij ci or nir'\M!- on . a grar -jal news- 
paper as disLt)-4 . lied a o e ol an especial or limited 
characlei'. Bell v. Cj. u y Comn»- .loaei.- 1 Lack, L. N. 114. 

In rei'. rrhig i a r w^prpei oJt "geiiei*al circulation'' it 
was held that *'geneiai ' is not synonymous with ''univer- 
sal" and the fact that a newspaper gave special prominence 
to the dissemination of legal news did not preclude its being 
one of general circulation. Puget Sound Pub. Co., v. Times 
Prt. Co., 74 P. 802. 

There is no uniformity of opinion as to what consti- 
tutes a paper of general circulation. In Pennsylvania (11 
Phil. 200) the Legal Intelligence, circulating mainly to mem- 
bers of the legal profession, was held not to be a newspaper 
of "general circulation." Likewise The Northwestern Re- 
porter, a weekly law publication, was held not to be a news- 
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SUBSCRIPTIONS— CIRCULATION 15 

paper (25 Minn. 146), but law publications in Illinois were 
upheld as proper mediums for legal notices. In that state 
the court also held that publication of notice of attachment 
suit in a weekly religious newspaper was sufficient. (81 
111. 34). The preponderance of opinion seems to be against 
recognizing class publications as newspapers of general cir- 
culation. ^ ' 

DEFINING "LARGEST CIRCULATION" 

Where the law refers to paper having the "largest cir- 
culation' and does not specify "in the county" or does not 
have any other qualifying clause, it has been held to mean 
the entire circulation regardless of where the subscribers 
reside. 

DETERMINING SIZE OF CIRCULATION 

In determining the "largest circulation" and the statute 
is silent as to the sources of evidence upon which this deter- 
mination is to be made, a public body is not confined to the 
, affidavits of the proprietors but may consult all available 
sources of information. Smith v. Yorman, 37 Iowa 89. 

DISTINCTION BETWEEN CIRCULATION 
AND SUBSCRIPTION 

In some states provision is made that the newspapers 
in a county having the largest list of "bonafide subscribers" 
shall be designated as legal papers. It has been held that 
where a person receives a paper without having subscribed 
for it, even though it has been paid for by some one else, he 
is not a "bonafide subscriber." If the statutes specified 
"bonafide circulation" it is probable the court would recog- 
nize the validity of subscriptions paid for by third persons. 

BONAFIDE SUBSCRIPTIONS 

It is not necessary for a subscriber to have taken a 
newspaper for a year in order to be counted as a "bonafide 
yearly subscriber." Young v. Rann, 82 N. W. Rep. 785. 
Where a paper reduced its subscription price from $1.00 
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to 25c to increase its circulation for the purpose of securing 
county printing, the court held that the r^uced price did 
not prevent subscribers so obtained from being "bonaflde." 
The court held that there must be "some price more than 
a mere nominal one" to make a bonafide subscriber but did 
not go on record as what it would consider a ''mere nominal 
price." 82 N. W. Rep. 632. 

A person to whom a newspaper is sent without his 
knowledge or consent, expressed or implied, is not a bona 
fide subscriber within the meaning of the statutes requiring 
the selection as an official paper of one having the largest 
number of bona fide yearly subscribers. Ashton V. Stor, 96 
Iowa 197. 



POOUNG SUBSCRIPTIONS ILLEGAL 

Where the statutes require certain officials to publish 
state laws in papers having the largest circulation it was 
held in Brooks v. Cooper (26 Atl. 978) as against public 
policy for two papers to pool with an agreement that each 
should be selected alternately and that the newspaper secur- 
ing the contract should divide the proceeds with the other. 
The contract could not be enforced nor could the paper se- 
curing the contract be forced to divide with the other paper. 

In Iowa, where certain printing goes to three newspa- 
pers having the largest number of yearly subscribers, it was 
held in Packard v. Smith (82 Rep. 327) that two newspapers 
could not combine their subscription lists and be designated 
as one paper to the prejudice of another newspaper having a 
larger subscription list than either *of the two. 

GUARANTEED CIRCULATION 

A publisher took an advertising contract guaranteeing 
a "15,000 circulation." The advertiser cancelled the con- 
tract and tried to evade payment on the ground that the 
publication did not have that many bonafide subscribers. 
The court held it was sufficient for the publisher to prove he 
"actually circulated that number of copies." 
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FALSE CIRCULATION CLAIMS 
The publisher of a North Carolina paper was found 
guilty of using the mails to defraud when he procured ad- 
vertising on a false statement of circulation. The testimony 
showed the publisher had secured business from two agen- 
cies on a claimed circulation of 6850. The postmaster, as a 
witness, testified that the papers had been counted and did 
not reach 1000 per issue and that, for a number of years, 
the circulation had not varied materially. It was further 
shown that the local subscribers received their copies 
through the post ofiice. Defendant attempted to show that 
the law did not apply but Justice Connor ruled that the law 
covers any case where fraudulent representations are made 
and the mails are used with a view of obtaining money or 
anything of value as a result of such act. 

SUBSCRIBER'S LIABILITY 

Judge James Ellison of the Kansas City Court of Ap- 
peals, handed down the following decision in the case of 
O. D. Austin of Bates County Record v. Burge, other mem- 
bers concurring, and published in 137 S. W. S. Rep. P. 618. 
"The preparation and publication of a newspaper involves 
much mental and physical labor as well as an outlay of 
money. One who accepts the paper by continuously taking 
it from the post ofiice receives a benefit and pleasure arising 
from such labor and expenditures as fully as if he had appro- 
priated any other product of another's labor and by such 
act he must be held liable for subscription price.*' 

ACCEPTING PAPER IMPLIES OBUGATION 

TO PAY 

Judge George Thomas of Columbus, 0., reaffirmed this 
principle in a suit brought by the Columbus Telegram 
against a subscriber for $2.35. The Telegram had been 
sent to the defendant's home and he had accepted the paper. 
When a bill was presented he refused to pay it and suit was 
brought. After hearing the evidence Judge Thomas in- 
structed the jury to bring in a verdict for the Telegram up- 
on the old common law principle that what a man received 
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and used he was bound to pay for. 

When a publisher of a newspaper forwards it regularly, 
by mail, directed to one not regularly subscribing, who takes 
it from the post oflSce, but who refuses, upon demand, to pay 
at the usual times and rates, denying that he is a subscriber 
but continues thereafter to receive the paper as before, 
giving no other notice to the publisher, the law will imply 
a promise to pay according to the usual terms. Fogg v. 
Portsmouth Atheneum, 44 N. H. 115. Case decided in 1862. 

One who receives and retains a newspaper regularly 
sent to him is bound to pay for it, though he had ordered it 
discontinued. Austin v. Burge, 156 Mo. App. 286 ; Ward v. 
Powell, 3 Harr. (Del.) 379. 

The plaintiff in Goodland v. LeClair, published an ad- 
vertisement for the defendant at a price agreed upon with 
the defendant's agent and mailed a copy of the paper to the 
defendant for one year and the defendant never refused or 
returned the same. The court held this to be sufficient to 
make defendant liable for both the advertisement and the 
subscription. 

SUNDAY PAPER NOT A WEEKLY 

In Ohio the County Commissioners are required to pub- 
lish their annual reports in two weekly newspapers of oppo- 
site political parties printed in the county. Held that the 
Sunday edition of a daily paper, bearing a number consecu- 
tive with the issues for the other days of the week and 
advertising a daily seven days in the week at a certain price, 
was a daily and not a weekly newspaper, and hence com- 
missioners would be perpetually enjoined from publishing 
their financial reports in such Sunday paper. 9 Ohio. S. 
& C. P. Dec. 829. 



CHAPTER III 

COMMERCIAL ADVERTISING 

DEFINITIONS 

Webster's definition of advertising is "to publish notice 
of, "to publish a written or printed account of." 

One of the law writers defines advertisements as 
"notices published either by handbills or in a newspaper." 

Where a real estate agent agreed to "show and adver- 
tise" a certain property it was held that describing it to 
prospective buyers was not advertising it. The court held 
(38 111. App. 401) that "a notice should be published in some 
newspaper in the usual way that such notices are adver- 
tised." 

NUMBER OF INSERTIONS 

Sending a business advertisement to a newspaper for 
publication, without placing any limit on the time during 
which it is to be published, authorizes its insertion untU 
notice is given to stop, unless the character of the adver- 
tisement in itself indicates that it is not to be published 
after a certain time, for instance, an advertisement of a 
sale or other act to take place on a certain day. Ahren v. 
Standard Ins. Co. 2 Sweeny 441 ; N. Y. Sup. Ct. 

ADVERTISING SECTION 

The advertising sheets of a newspaper, though entirely 
separated from the main part thereof, are still part of the 
newspaper. Taylor v. Reid, 103 111. 349. 

ADVERTISING SHEETS 
A mere advertising sheet is not a newspaper for the 
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20 NEWSPAPER LAW 

purpose of advertisement as required by law. 1 Pitts. 225. 

CANCELLING CONTRACT 

A publisher entered into a year's contract to publish an 
advertisement for a year to occupy a stipulated space for 
$200.00, the advertiser to have the privilege of changing 
copy at any time. Previous to the expiration of the year 
the customer ordered his advertisement discontinued and 
no other advertisement was published. The space was filled 
with other matter. Publisher sued for amount of contract 
and the court held that he was entitled to recover for the 
whde year, including the period during which no advertise- 
ing was published. Annand v. Brennan. 15 Nova Scotia 32. 
While this is a Canadian case the principle has been recog- 
nized by American courts. 

An advertiser contracted for fifteen months at the rate 
of $500.00 a year, payable monthly. After a few weeks the 
advertiser paid up to date and ordered his advertising dis- 
continued. The publisher continued the advertisement and 
brought suit on the contract. The contract had been se- 
cured on a guarantee of 15,000 circulation and the defense 
put up by the advertiser was that the publisher did not have 
that many bona fide subscribers. Court held it was suffi- 
cient to prove that it "actually circulated that number of 
copies" and judgment was given for the time the advertis- 
ing was published, less amount paid when advertisement 
was cancelled. 

When a contract for advertising is broken by the ad- 
vertiser ordering its discontinuance, the damages are prime 
facie compensation for the full term for which the adver- 
tisement was to run and the burden is on defendant to 
show any mitigation of damages by reason of what might 
have been earned from other advertisers. McDermott v. 
DeMeridor Co. 76 A. 831. 

WHEN CONTRACT MAY BE CANCELLED 

Here is a case where the court held the advertiser was 
within his rights in cancelling his contract. A publisher 
took a contract for an advertisement in a Sunday paper for 
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one year. This edition was discontinued and the advertiser 
paid up to that time and ordered the advertisement can- 
celled. The publisher continued the advertisement in his 
Saturday edition for the balance of the year and sued on 
the contract. The court held that he could not recover. 
Sheffield v. Bahner. 1 Mo. App. 176. 

EXPIRATION OP CONTRACT 

One contracting to pay for an advertisement in a news- 
paper for a specified period is not required to give notice of 
discontinuance of the advertisement at the end of the period. 
Dake v. Patterson. 5 Hun. 558. 

CONTRACT FOR POSITION 

An agreement that an advertisement shall follow a cer- 
tain class of advertisements means that it shall inmiediately 
follow. Hubbard v. Rowell. 51 Conn. 423. 

"SHORT TIME RATE" LEGAL 

In the case of Matos-Menz Advertising Co. of Philadel- 
phia V. Fitzgerald Soap Co., Judge French of the Camden 
City District court upheld the liability of advertiser to pay 
on the short time rate basis if he fails to use the number 
of insertions contracted for. The court held that the failure 
to use the number of insertions contracted for automatically 
incurred the short rate charge and added that the contract 
was not only legal but imposed no hardship on the adver- 
tiser. 

POLITICAL ADVERTISING 

The Newark (N. J.) Daily Advertising Publishing Com- 
pany brought suit against Dr. J. S. Vinson for the payment 
of a bill for advertising in the interest of the defendant 
when he was a candidate for political office. The defense 
attempted to show that Dr. Vinson did not authorize the 
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advertising but the court held that he was responsible for 
the bill. 

RIGHT TO CENSOR ADS 
A cut rate drug store had a contract for space in the 
Montreal Star but the publisher refused to run certain copy 
submitted. Suit was brought for $10,000.00 damages and 
carried through the various courts, all of which upheld the 
right of the newspaper to "protect its columns from adver- 
tising matter which it held to be objectionable.^' 

GUARANTEEING ADVERTISEMENTS 
Editorial endorsement of advertisers does not make the 
publishers of newspapers or magazines liable for damages 
through the failure of advertisers in their columns to Uve 
up to their representations. This was the decision of the 
supreme court of Massachusetts in the case of Heathcote 
V. Curtis Publishing Company. The editorial in question 
had guaranteed the "honesty, integrity, trustiness and fin- 
anci^ standing of its advertisers." The plaintiff employed 
a construction company advertising in the Saturday Even- 
ing Post to build a house and action was brought against 
the publishers because the house was not satisfactory. The 
court held that the editorial was not a literal guarantee to 
answer for the debt or default of advertisers but rather a 
recommendation of their reliability. While the court ad- 
mitted that the construction company had failed to perform 
its contract, there was no evidence that it was engaged in a 
fraudulent business, was financially irresponsible or was in 
the habit of intentionally deceiving people. 

FRAUDULENT ADVERTISING 
Many states have passed laws against fraudulent ad- 
vertising, providing punishment for advertisers who make 
untrue, misleading or deceptive statements about what they 
have for sale. Some of the statutes extend the provision to 
indude entertainments, amusements, exhibitions and serv- 
ices. Publishers are not liable where advertisements are in- 
serted without the publishers knowing of their fraudulent 
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character. The constitutionaliy of such laws has always 
been upheld except upon technical grounds, the right of the 
state to prohibit fraudulent advertising being accepted with- 
out question. 

EXAGGERATED ADS ILLEGAL 

In defining dishonest advertising through the mails 
the Supreme Court of the U. S. held that advertisers, even 
though they gave purchasers value received, are guilty of 
fraud if by exaggerated advertising propaganda they have 
led clients to expect more. This decision reversed a lower 
court which held that if a purchaser received his money's 
worth, exaggerated propaganda was not fraud. Judge Mc- 
Kenna, in rendering the opinion for the Supreme Court took 
the position that it was an offense if the article sold did not 
serve the purpose represented, no matter what the value 
might be. 

In discussing what constituted a criminal offense under 
the statute governing the use of the mails, Justice McKenna 
said : "Mere 'puflBng] might not be within its meaning (of 
this, however, no opinion need be expressed) that is, the 
mere exaggeration of the qualities which the article has; 
but when a proposed seller goes beyond that, assigns to the 
article qualities which it does not possess, does not simply 
magnify in opinion the advantages which it has, but invents 
advantages and falsely asserts their existence, he transcends 
the limits of 'puffing' and engages in false representations 
and pretenses. When the pretenses or promises which exe- 
cute the deception and fraud are false they become the 
scheme or artifice which the statute denounces." 

CANNOT EXTEND OBLIGATION 

Where the publisher of a newspaper continues to insert 
an advertisement therein after the time contracted for has 
expired, he cannot recover therefor unless the original 
agreement has been extended, or a new one made; and the 
fact that the paper is taken by the advertiser cannot be 
construed into a promise to pay, even after its publication 
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i« brought to his knowledge. Wasilenski v. Wendell, 9 N. 
Y. St. Rp. 608. 

ADVERTISEMENT BINDS SELLER 

"When an advertisement contains the terms of sale, 
or description of the property to be sold, it will bind the 
seller; and if there be a material misrepresentation, it may 
avoid the contract, or at least entitle the purchaser to a 
compensation and reduction from the agreed price.'' Bou- 
vier's Law Dictionary. 

ADVERTISEMENT NOT A HANDBILL 

An advertisement cut from a newspaper is not a hand- 
biU. 1 Pitts. (Pa.) 222. 

TERMINATING VERBAL CONTRACTS 

In the sale of a newspaper business, an assignment of 
contracts is usually valid but in the absence of written con- 
tracts the new owner should protect his own interest by 
confirming all contracts.' In Ingalls v. Burlingame (71 N. 
H. 19) defendant advertised in a paper under verbal con- 
tract terminable by notice to publisher. The owner sold the 
business to plaintiff who continued this particular account 
in good faith. Shortly after the sale, the defendant notified 
the former owner to discontinue his advertisement and was 
not aware of its continuance, though he received copies of 
the paper. The court held that the assignment, if valid, did 
not effect defendant's right to terminate by notice and he 
was not liable for continued publication. 

ALL CONTRACTS MUST BE CARRIED OUT 

In a contract for the sale and purchase of a newspaper 
it was* provided that the venders should sell and the pur- 
chaser should purchase "the full benefit of all pending con- 
tracts and engagements and of all other property to which 
the venders are or may be entitled in connection with said 
journal." It was held that the purchasers took the burden 
of pending contracts and did not merely acquire an option 
to take the benefits of such contracts, 50 Wkly. Rep. 381. 



CHAPTER IV 

LEGAL ADVERTISING 

« 

OFFICIAL NEWSPAPERS 

In Albany County v. Chaplin, 5 Wyo. 80, the court said : 
"So far as we are aware, no court or judge or law writer has 
attempted to define what an official newspaper of a county 
may he. The American and English Encyclopaedia of Law 
says : 'Official newspapers are those designated by state or 
municipal legislative bodies or agents empowered by them in 
which the public acts, resolves, advertisements and notices 
are required to be published.' 

In several states no provision is made for selecting effi- 
cial newspapers. In other states authority is given to legis- 
lative bodies to designate official papers, but it is not man- 
datory and official notices such as ordinances, etc., may be 
published in any newspaper published in the district, county 
or city if there is no newspaper published in the city or 
county provision is usually made that legal notices shall be 
published in some newspaper printed in a nearby city or 
county. 

SELECTING OFFICIAL PAPERS 

Authority to appoint an official paper is derived only 
from express provision of law and only the officer or body 
designated by the statutes can exercise such authority. If 
the statutes direct an officer to publish an advertisement or 
other form of notice in an official newspaper and no official 
newspaper has been designated or the official paper is, for 
any reason, unable to publish it, such officer may designate 
another paper to publish that particular advertisement. 

Where an administrative officer charged with the selec- 
tion of a limited number of papers for an official publication 
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has it published in more than the specified number, none can 
recover until he makes a selection within the legal Umit. 
York Gazette v. York County, 25 P. A. Super. Ct. 517. 

When selection of two papers is required by statute, 
the selection of eight does not operate as a selection of the 
two first named but is wholly void. Ford v. Board of Super- 
visors Deleware Co., 92 App. Div. 119. 

When a board of commissioners by written order desig- 
nates a newspaper as the official newspaper of a county for 
a term extending beyond the life of the board, such order re- 
mains in force until a new designation is made. Petillon v. 
I ord County, 5 Kan. App. 794. 

Where the time for which a paper was designated as 
otiicial has expired, but no other is designated, it is a de 
facto official paper and publication therein is valid. City of 
North Yakima v. Scudder, 82 P. 1022. 

DESIGNATION NOT ALWAYS BINDING 

It was held in Albany County v. Chaplin, 5 Wyo. 74, 
where the statute makes no provisions for an official news- 
paper that "In publishing in a newspaper in the county no- 
tice of the sale of real property for delinquent taxes, the 
treasurer is not restricted to the newspaper designated by 
the county board as the 'Official Newspaper' of the county, 
but may publish the notice in any newspaper in his county 
and the county is liable for the expense thereof.'' It must 
be kept in mind that this decision would not hold in a state 
where the county board is authorized to designate an official 
paper. 

LOWEST BIDDER 

A contract for city printing, awarded in violation of a 
statute and ordinance requiring it to be let to the lowest 
bidder, cannot stand. 179 111. 818. 

UNION LABEL CANNOT BE REQUIRED 

An ordinance requiring all contracts for city printing to 
be awarded to union shops only, or such as are able to show 



LEGAL ADVERTISING 27 

the union label, is illegal. 179 III. 318. 

DEFINITION OF PARTY PAPER 

An independent newspaper is not a newspaper of a po- 
litical party, though it may have supported a political party. 
Ohio State Journal v. Brown, 19 Ohio Cir. Ct. R. 825. 

When proceedings or other legal notices must be pub- 
lished in two newspapers which have the largest circulation 
and are of "opposite political faith" it was held that the des- 
ignation of an independent newspaper was unauthorized. 
Press V. City of Troy, 114 N. Y. App. 354. 

"POLITICS" OF NEWSPAPER 

A Republican newspaper does not cease to be a Republi- 
can newspaper because it supports a non-partisan municipal 
ticket, according to Judge Sayre of Ohio in the case of the 
Marietta Register-Leader v. Alexander. 

COMPUTATION OF TIME 

In computing the time for which any notice is to be 
given, whether required by law, order of court or contract, 
the first day shall be excluded and the last included, unless 
the last day is Sunday and then it also shall be excluded. 
Cushman v. Stone, 69 111. 516. 

Where a notice is required to be published five succes- 
sive days in a daily newspaper, an intervening Sunday will 
not be counted. 145 111. 614. 

THIRTY DAYS' NOTICE 

When a notice is required for thirty days previous to a 
sale or other proceeding it does not mean that the last pub- 
lication shall be thirty days before the sale or proceeding. 
It is sufficient if the first publication is at least thirty days 
before the sale. 103 111. 349. 

Publication of notice from June 26 to July 26, both 
dates inclusive, is a sufficient compliance with an ordinance 
directing publication for thirty days, although the paper in 
which the publication is made is not issued on Sundays or on 
the Fourth of July. 60 Fed. 961. 
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EVERY ISSUE NECESSARY 
It has been held that where a notice must be published 
for a stated time, the notice must be in every issue of the 
paper. If the notice is to be published for "four weeks" in 
a daily paper, it must appear in every issue of that paper 
during the four week period. It follows that if the paper 
were a semi-weekly the notice must be printed in both issues 
each week. The publication once a week for three weeks in 
a daily or semi-weekly is not a publication of three weeks, 
but only three days' publication. 3. 111. C. C. 207. 

INSUFFICIENT PUBLICATION 

Where the statutes stipulated that an ordinance should 
be published for "at least one week in a newspaper*' it was 
hold that one publication in the Daily Stockman was insuffi- 
cient. The notice should have been published every day dur- 
ing the week. U. P. Ry. Co. v. Montgomery. 

SUNDAY PUBLICATION LEGAL 

Publication of an ordinance in a Sunday newspaper held 
to be sufficient. Dumars v. City of Denver, 65 P. 580; 
Knoxville v. Knoxville Water Co., 107 Tenn. 647. 

Publication on Sunday of notices not relating to judi- 
cial proceedings was held to be lawful. 42 Ohio St. 585. 

PUBLICATION OF ORDINANCE 

Summing up the court decisions on the publication of an 
ordinance, the American and English Encyclopaedia of Law 
says : "A requirement of publication means that the entire 
ordinance must be published even including, it has been 
held, the enacting clause. It is, however, sufficient to pub- 
lish the ordinance as passed and it is not necessary to pub- 
lish with it statutory provisions directly or indirectly re- 
ferred to therein, nor to publish an ordinance or resolution 
which is amended or affected by the new ordinance. Nor is 
it necessary to publish maps and documents to which the 
prdinance refers." 
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PUBLICATION OF AMENDMENT SUFFICIENT 

When an ordinance is amended after publication, it is 
not necessary to republish the whole ordinance as amended 
but the publication of the amendatory ordinance is suffi- 
cient. 206111.358. 

PUBLISmNG ORDINANCE WITH PROCEEDINGS 

SUFFICIENT 

Publication of an ordinance with the proceedings of the 
city council is a sufficient publication. 87 111. 385. 

RE-ENACTMENT OF ORDINANCE 

The re-enactment and publication of an ordinance cure 
the drfect of not publishing the ordinance originally. Muir 
V. Bardstown. 87 S. W. Rep. 1096. 

ENGLISH LANGUAGE 

In most states the statutes provide that legal notices 
shall be printed in the English language and the courts have 
always upheld the statutes. 

Under certain circumstances, however, a notic'e publish- 
ed in a newspaper printed in a foreign language may be le- 
gal. In Nebraska a statute requires notice of sittings of 
board of equalization to be published in three daily papers. 
Held to be sufficient when the notice was printed in two 
English dailies and one German daily when there were only 
these papers printed in the city. 

A taxpayer may enjoin a contract or a payment there- 
under for the publication of any matter by law required to 
be published in any language but English. 33 111. Ap. 576. 

PUBLISHING IN BOOK FORM SUFFICIENT 

When the ordinances are published in book or pamph- 
let form by authority of the board of trustees of the village, 
no other publication is necessary. Baker v. Village of Ma- 
quon, 9 111. App. 155. 

(This might not hold good in other states for in Illinois 
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the statutes specifically provide that ordinances may be pub- 
lished either in a newspaper or in pamphlet form.) 

WHEN POSTING IS SUFFICIENT 

Where the publication of an ordinance was by posting, 
in order to give such posting effect, it must be shown that 
there was no newspaper published in the village in which 
such ordinance could have been published. Baker v. Village 
of Maquon, 9 111. App. 155,. This decision was under the Ill- 
inois law which provides for publication by posting if there 
is no newspaper published in the city or village. 

UNAUTHORIZED PUBLICATION 

An unauthorized publication is no publication. 10 Wis. 
136. 

PUBLICATION IN SUPPLEMENT SUFFICIENT 

The fact that a legal notice is published in a supplement, 
on the pages of which were nothing but advertisements, will 
not affect its validity, when the pages of such supplement 
are numbered consecutively with those of the remainder of 
the publication, though only at the bottom of the page, 
whereas the other pages were numbered both at the bottom 
and the top, it appearing that the supplement was folded 
with and circulated with the rest of the paper. Taylor v. 
Reid. 103 111. 349. 

POSITION OF NOTICE IN PAPER 

The law does not require a notice to be published on a 
page of a newspaper containing miscellaneous reading. 103 
m. 349. 

SPECIAL EDITIONS INSUFFICIENT 

The publication of an ordinance in an extra edition of 
a paper and a distribution of 50 to 100 copies of such edition 
by parties interested in such ordinance is not a publication 
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in a newspaper of general circulation as required by law. 
State V. 0. & C. B. Ry. 113 Iowa 30. 

Where a newspaper is not ordinarily published on holi- 
days, an extra issue on the Fourth of July, containing an 
account of a railroad strike, and which was not numbered as 
one of a series of a volume, was not a regular issue of the 
paper and a legal notice therein was not properly published. 
Ferine v. Lewis 60 Pa. 772. 

PUNCTUATION 

Punctuation will never be allowed to overrule the plain 
meaning of an ordinance. 147 111. App. 580. 

MISTAKES 

An inaccuracy in the publication of a statute which 
does not change its substance or legal effect, will not invali* 
date the publication. Smith v. Hoyt. 12 Wis. 212. 

SIZE OF TYPE 

Where the state specifies the size of type for legal 
notices, it has been held in several states, that publication 
may be made in larger type provided the charge is based 
on the space or the number of lines the notice would have 
occupied in the designated size of type. 

DEFINITION OF "LINE" 

Under an act regulating the price per line of legal 
advertising, the word "line" means a row of words, letters 
or figures extending across a column without regard to the 
size of the type in which it is printed. Sheehey v. City of 
Hoboken. 40 A. 626. 

CHANGE OF NAME IMMATERIAL 

The fact that a newspaper changed its name between 
the time it was designated by some public body for printing 
official advertisements and the time of publication does not 
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affect the validity of the designation. Reimer v. Newell. 
47 Minn. 237. 

PLACE OF PUBUCATION 

Under the federal statutes a publication, to be admit- 
ted as second class, must be issued from a known office of 
publication, and a newspaper is published where it is first 
issued to the public. * * * It is immaterial where the print- 
ing is done, but the place of publication of a newspaper is 
the place where it is first put into circulation, where it is 
first issued to be delivered or sent, by mail or otherwise, to 
its subscribers. People vs. Read. 256 111. 408. 

PAPER PRINTED IN ANOTHER CITY 

Publication of an ordinance in a paper of general cir- 
culation in the town enacting the ordinance is sufficient, 
though the paper is printed in another city. Tisdale v. Presi- 
dent and Trustees of Town of Mononk. 46 HI. 9. 

PLACE OF PRINTING IMMATERIAL 

Where there was no newspaper having the mechanical 
work of printing done in a city, but there was one circulated 
generally in the city and devoted to items of news and mat- 
ters of interest to its people and affairs, and it had been 
designated as the official newspaper of the city, the publica- 
tion therein of a notice of an election to determine whether 
certain property could be annexed to the city, was a suffi- 
cient compliance with the statute requiring notice to be 
given by publication in a newspaper printed and published 
in the city. Amos Brown's Estate v. City of West Seattle. 
85 P. 854. 

PREPARATION OF COPY 

When a county clerk delivers to a publisher a mass of 
material not intended to be in form for publication, telling 
him to publish in an election notice such matter as was 
necessary to comply with the election law, the publisher 
assumed the responsibility of preparing a proper election 
notice and could not recover the expense of publishing all 
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the matter delivered to him by the clerk, much of which 
was umiecessary to constitute a sufficient election notice. 
(People V. Board of Supervisors of Allegany County, 98 N. 
S. 426). Also held in same case that ''the publisher, in order 
to charge the county for the work which he does, is not re- 
quired to employ such language or form as will occupy the 
least possible space and st2l comply with tile law." 

INTERESTED PERSONS 

In many states public officials are not allowed to give 
business to any firm or company in which they are financial- 
ly interested. Where a city editor, not interested in a news- 
paper as a stockholder, officer or director, was a member of 
board of supervisors and voted for the appointment of the 
paper on which he was employed as official paper, tiie court 
held he was not an ''interested person" in a way to make 
the appointment illegal. 

Where there is only one newspaper in a municipality 
and one of the town officials is interested in the paper, the 
Oluo courts have held that the paper is not thereby (Usquali- 
fied from publishing ordinances and other required notices 
nor would the officer be subject to fine or punishment. - 

MANDAMUS TO COMPEL PUBLICATION 

Where an official statement is required to be published 
in two newspapers of opposite politics in the county, where 
only two parties are represented and one of them by a sin- 
gle paper, the publisher of that paper may compel, by man- 
damus, tiie autiiorities to publish the statement in it. Lewis 
Pub. Co. V. Lewis Co. Ct. 88 S. E. 993. 

PROOF OF PUBLICATION 

The testimony of an editor of a newspaper that he in- 
serted an advertisement therein the required number of 
times, the purport of which he states on oath, is sufficient 
proof of such publication, in a trial of ejectment, without 
producing the advertisement itself. Moore v. Gilliam. 6 
Munf . 846. 
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VERIFYING PROOF OF PUBLICATION 

Publication of a notice in a newspaper cannot be proved 
by certificate of the publisher after he has ceased to be the 
publisher; he can verify the fact only as a witness. 67 
111. 191. 

CERTIFICATES— WHO MAY SIGN 

A certificate of the publisher, by himself or his author- 
ized agent, is sufficient evidence of publication. Where a 
paper is published by a corporation, the board of directors 
should authorize certain officers or agents to certify to certi- 
ficates of publication. On important legal notices such as 
special assessment, etc., it is a wise policy to attach to the 
certificate a copy of the resolution of the directors showing 
the authority of the officer or agent to sign the same. 

A certificate of publication must state date of first and 
last publication of notice. 56 111. 341. 

CONDENSED STATEMENTS INSUFFICIENT 

A great many states have statutes requiring officials 
who handle public funds to publish an annual statement 
showing the disposition of these funds. While the wording 
of the statutes differs, the intention in all states is to let the 
public know what money is received and paid out by officials 
and for what purpose it is expended. 

There has been a surprising reluctance on the part of 
some officials to comply with this law. In neglecting to 
publish a statement or in publishing it in condensed form 
the defense is made by officials that they are "saving money" 
for the people. All too often the publishers have accepted 
condensed statements although the courts have held that 
the publishing of a detailed report is not optional with the 
treasurer or other official but obligatory even though it in- 
volves additional work on his part for which he does not 
receive any extra compensation. 

This issue was recently threshed out thoroughly in the 
Utah courts when the publisher of The Sun at Price brought 
mandamus proceedings against the school board to publish 
a detailed report after it had published a condensed state- 
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ment, The district court held that no evading plea of 
economy should hold the information from the taxpayer, 
adding that there is no safeguard of public funds to be 
compared to the light of open publicity. 

The case was carried to the supreme court and a de- 
cision, rendered in June 1921, went even further than the 
lower court in insisting upon the fullest compliance with the 
law. The school board's defense was that there had been a 
"'substantial compliance" with the law. The court found 
the published report contained nothing more than "a general 
statement of receipts and disbursements for the year with- 
out giving any information in particular called for by the 
plain and positive provisions of the statute." 

In its decision the supreme court said: 'Tt is apparent 
from a reading of the statute that it was designed for the 
benefit and interests of the citizen taxpayers, so that they 
may be informed as to whether or not the financial affairs 
of the school district each year have been properly and law- 
fully conducted on the part of the board of education. It is 
one of the cardinal rules of construction that a statute must 
be construed with reference to the objects sought to be 
accomplished by it. The mere general statement that cer- 
tain sums of money were received and certain sums paid 
out on account of the support and the maintenance of the 
public schools affords no information to the taxpayer and 
subserves none of the purposes intended by the enactment 
of the statute under consideration." 

TIME FOR COMPLYING WITH LAW 

In the case above cited the defense contended that even 
though they failed to make publication in compliance with 
the statute, the time in which they might legally comply had 
passed and therefore a writ of mandamus would not lie. In 
this case the statute does not require publication upon a 
specific date or within any fixed period or limited time. The 
court held that in the absence of a time fixed by statute, 
publication should be made within a reasonable time after 
the year's end but in the case at bar ''it is not made to 
appear — ^nor is any substantion reason assigned — ^why the 
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officers complained of may not now just as readily act by 
preparing and publishing a proper statement as at any time 
before." 

ENJOINING PUBLIC OFFICIALS 

An injunction may be issued to restrain the authorities 
of a city from publishing the city ordinances in a particular 
newspaper, under the statute requiring their publication in 
the newspaper having the largest circulation, it being alleg- 
ed that tiie relator publishes a newspaper having a larger 
circulation. People v. Chicago, 53 111. 424. 

CHANGE OF OWNERSfflP DOES NOT EFFECT 

STATUS OF PAPER 

Where a newspaper has regularly qualified for publish- 
ing legal notices "the presumption is that the newspaper 
shown to be qualified continues so to be until the contrary 
is established." The change of ownership does not effect 
the status of the paper. 83 Min. 427. 

DESCRIPTION IN TAX LIST 

In the publication of a tax list the figures and word "15 
entire" printed in a column headed "Block" and among the 
descriptions in a certain addition to a village are a sufficient 
description of land contained in the block. 79 N. W. 941. 

INTERPRETING STATUTE 

In Georgia the rates fixed for legal advertising are 
"For each 100 words, the sum of 75 cents for each insertion 
for the first 4 insertions; for each subsequent insertion, 35 
cents per 100 words. In all cases fractional parts shall be 
charged for at the same rate." Held that, where a legal 
advertisement consisted of less than 100 words, the pub- 
lisher was entitled to charge 75 cents for each insertion for 
the first 4 insertions and 35 cents for each subsequent inser- 
tion. Groover v. Cook, 113 Ga. 612. 

STATUTE RATE BINDING 

When a statute fixes the rate of compensation, it abso- 
lutely governs, so that the officer having the authority to 
designate the newspaper is powerless to make any special 
contract as to price. 27 Hun. (N. Y.) 222. 



CHAPTER V 

PRICES AND RATES 

REASONABLE PRICE ^ 

In the absence of special contract as to rate of compen- 
sation the publisher can, at common law, recover only the 
reasonable value of his services. Where a newspaper pub- 
lished state and county ballots, pursuant to order from the 
county clerk, he may recover on a quantum meruit, although 
not entitled to the rate fixed by statute because the ballots 
were not printed in the style of tjrpe designated by law. 
Mustagh V. Dist. of Col. 8 McArthur 455. 

^'LOWEST'* BIDDER 

In Illinois a contract for city printing, awarded in vio- 
lation of a statute and ordinance requiring it to be let to the 
lowest bidder, cannot stand. 179 HI. 818. 

WHERE BIDS ARE THE SAME 

Where an officer is required to place certain printing 
with the lowest bidder, he may designate any one of several 
papers whose bids are the same. Godfrey v. Valentine, 45 
Minn. 502. 

NEED NOT RECOGNIZE LOWEST BIDDER 

In some states the county boards have control of all 
county expenditures including county printing. It has been 
held that they need not let the printing to the lowest bidder. 
In Lapham v. State, 27 Pac. Rep. 997, (a Kansas case) the 
court held that in the absence of fraud and collusion the 
board was within its right in letting a contract at the legal 
rate notwithstanding that, at the letting of the contract, 
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other bidders offered to do the work for much less than the 
legal rate. It will be noted that in this case the law does 
not require that a contract be made with the lowest bidder. 

MUST FOLLOW STATUTES 
In New York the statutes provide for the publication 
of the session laws in two newspapers "provided that the 
papers designated shall not receive less than thirty cents 
nor more than fifty cents per folio." It was held that the 
designation of a newspaper at less than the minimum rate, 
was void as against a subsequent designation in compliance 
with the law. People v. Supervisors, 14 N. Y. Sup. 867. 

FAILURE TO PUBLISH AS DIRECTED 
The publisher of an official paper cannot recover com- 
pensation where he fails to make the number of publications 
required by law. Endine Imp. Co. v. Evening Telegram Co., 
104 Wis. 432. 

It is quite probable — although no cases are found on 
this point— that a publisher could be held for damages that 
might result from a delay due to his failure to publish a 
legal notice the specified number of times. 

With a commercial advertisement, it has been held, the 
publisher is entitled to compensation for the space used, as 
the failure to publish a specified number of times would not 
nullify the value of the insertions actually given as in the 
case of a "legal" advertisement. 

CANNOT COLLECT FOR UNAUTHORIZED 

PUBLICATIONS 
Where the rate is fixed by statute the parties, in de- 
fault of any agreement, are presumed to have contracted 
with references to the existing legal rate. Delinquent per- 
sonal taxes need be published only in one issue and whore 
the publication is made for three weeks, the amount due for 
the first publication only may be recovered. Woodward Co. 
V. Smith, 18 Okla. 132. 

LEGAL RATE IS PRESUMED 
In several states the statutes fix a rate for publishing 
legal notices, A publisher may agree with the person plac- 
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ing the notice to charge a different rate but in the absence 
of any such agreement, it will be assumed that the legal rate 
shall be charged. Eberle v. Krebs, 64 N. Y. Sup. 246. 

WHERE ESTABLISHED RATE APPLIES 

Where the state establishes a rate for publishing cer- 
tain notices, orders, summons, citations or other advertise- 
ments required by law to be published this rate is "not ex- 
tended by implication to other notices." Mack v. City of 
Buffalo, 66 N. Y. S. 679. 

WITHHOLDING CERTIFICATE OF 

PUBLICATION 

A publisher cannot recover when he has refused to 
deliver to the proper officer proof of publication until paid his 
charges therefor. Brown v. Otoe Co. Commissioners, 6 
Neb. 111. The court also expressed the opinion incident- 
ally that in dealing with a private person, the publisher 
could demand his compensation as a condition precedent to 
delivery of the proof of publication. 

MUST FIGURE PRICE ON STATUTORY BASIS 

Where a statute provides that "legals" shall be printed 
by the folio, which shall be measured by taking the space 
occupied by 100 words in nonpareil type, it has been held 
that a newspaper publishing notices in a larger type is only 
entitled tq compensation for the number of folios such 
notices would have taken if printed in nonpareil type. Stev- 
ens v. Haville, 64 Pac. Rep. 876. In Iowa the statute limits 
the price which may be paid "per square of ten lines of 
brevier." It is not necessary to set the notice in brevier 
type but compensation must be based on the space the 
notice would have taken if set in brevier. Brown v. Lucas 
Co., 62 N. W. Rep. 694. 



CHAPTER VI 

LOTTERIES 

(See also Chapter XII on Postal Rules and Regulations) 

LOTTERIES 

A great many publishers have come to grief through 
not understanding the provisions of the statutes against lot- 
teries and the interpretation of the courts and the post of- 
fice department. In the first place the publisher must guard 
against contests and circulation schemes which might not 
come within the law and in the second place he must be alert 
not to publish anything which the postal authorities might 
interpret as an advertisement of a lottery. 

GOVERNMENT DEFINITION 

Sec. 499 of Postal Rules and Regulations: '^Nor shall 
any newspaper, circular, pamphlet or publication of any kind 
containing any advertisement of any lottery or gift enter- 
prise of any kind offering prizes dependent upon lot or 
chance be carried in the mail or delivered by any post- 
master." 

COURT DEFINITIONS 

In order to constitute a lottery three ingredients are 
necessary: consideration, prize and chance. Equitable Loan 
& Security Co. v. Waring, 44 S. E. 320. 

To constitute a lottery, it is necessary that a prize be 
offered and something of value given to obtain it. (State 
V. Nebraska Home Co. 92 N. W. 763) . 

A valuable consideration must be paid for the chance 
of drawing a prize. 62 Am. St. Rep. 86 ; 109 N. Y. 389. 

To constitute a lottery, something of value must be 
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parted with, directly or indirectly, by him who has the 
chance. Yellowstone Kit v. State, 88 Ala. 196. 

CHANCE 

A lottery is a scheme by which a result is reached by 
some action or means taken, and in which result man's 
choice or will has no part, nor can human reason, foresight, 
sagacity, or design enable him to know or determine sudi 
result until the same has been accomplished. People v. 
ElKott, 74 Mich. 264. 

Where skill or judgment is exercised in determining the 
winner there is no lottery. 

PRIZES TO SUBSCRIBERS 
A scheme to increase the circulation of a newspaper by 
giving to each paid-up subscriber a numbered ticket which 
will entitle him to a chance at a drawing for certain prizes, 
to be given away by the publishers of the newspaper to the 
holders of the fortunate tickets, is a lottery, and it is im- 
material that each ticket holder is presumed to get the 
worth of his money in a subscription to the newspaper. U. 
S. V. Wallis, 58 Fed. Rep. 942, State v. Mumford, 73 Mo. 647. 

GUESSING CONTESTS ARE LOTTERIES 
Guessing contests are lotteries. 179 N. Y. 164. 
A guessing contest instituted by a newspaper company 
when a number of persons are invited to pay fifty cents 
cash for the privilege of making a guess upon the total vote 
for state officers at an approaching election for prizes differ- 
ing in amount from $5,000 down to $2.00 is a lottery. Stev- 
ens V. Cincinnati Times-Star Co., 72 Ohio St. 112. 

POPULARITY CONTEST NOT A LOTTERY 
A popularity contest with no element of chance in it is 
not a lottery. Millsape v. Urban, 171 S. W. 1198. 

POST OFFICE OVERRULED 
Most publishers accept the rulings of the post office as 
final but no department of the government is superior to the 
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law and here is a case where a publisher of a paper refused 
to accept the order of the postal authorities. He took his 
case into court, and in 1916 the Supreme Court of the U. S. 
upheld the Boston Post's so-called '^headless picture con- 
test," setting aside the ruling of the United States Post 
Office. The contest was conducted by a Post photographer 
snapping pictures of women shoppers in the business sec- 
tion of Boston. The heads were removed and the bodies 
printed in the paper. Any woman who called at the news- 
paper office and identified herself as one of the women pho- 
tographed was given a $5 gold piece. There were no cou- 
pons and no conditions such as being a subscriber for the 
paper. The only provision was that the woman must wear 
the same dress and be identified. 

The postal authorities held the scheme was a lottery 
and the publisher took the matter into the courts. The U. 
S. Circuit Court of Appeals unanimously held that chance 
did not enter into the case ; that the pajrment of the $5 did 
not depend upon chance in the ordinary acceptance of the 
word as used in the statute but upon the fact of identity. 
It further held that there was no special intent to induce 
members of the public into buying something or pajring 
something for chance. Instead the court held that the gen- 
eral purpose of the contest was to present something which 
the publisher believed would be attractive, catch the eye and 
increase the circulation of the paper. 

Referring to the attempt to exclude the Post from the 
mails the court said : 

''Congress and the courts are cautioned about placing 
restrictions upon the liberty of press publications, and, as 
the statute in question is a highly penal one, it is not sus- 
ceptible of a liberal construction to the end that press pub- 
lications not clearly within its terms shall be brought with- 
in its prohibitions. 

"The exercise of executive power, like that of exclud- 
ing newspapers and other publications from the mails, is 
highly arbitrary in its character, and can only be justified 
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where the statute is clearly applicable to the supposed ob- 
jectionable publication." 

FREE CASH PRIZES DRAWN BY LOT 

In the fall of 1921 New York and Chicago papers de- 
vised a scheme of booming their circulations by giving away 
numbered tickets known as "Cheer checks", "Smile checks" 
etc. Each day there were drawings for cash prizes and the 
winning numbers were printed the next morning. The plan 
apparently had the tacit approval of federal authorities as 
no money was paid for the coupons and the proposition was 
so localized that nothing relating to the scheme was printed 
in any of the editions that were sent through the mails. 

On December 3, the Postmaster General "earnestly re- 
quested" the publishers to discontinue the contests. At the 
same time Charles F. Clyne, United States Attorney, stated 
that complaints had been made of this method of distribut- 
ing prize money by lot, and wrote the publishers as follows : 

"An examination of the facts discloses that, while I do 
not find you have in this matter used the United States mails 
or transported in interstate commerce, you have created a 
condition in which it seems inevitable that if the federal law 
relating to such matters has not already been violated there 
is imminent danger that it will be. Persons not knowing of 
such law will most likely employ the United States mails or 
will carry interstate some of this newspaper matter relating 
to prize distribution, and perhaps innocently thereby be- 
come subject to criminal prosecution. 

"In view of the threatened and-^ already existing conse- 
quences I request that promptly upon the receipt of this 
communication it be discontinued and withdrawn." 

The matter did not get into the courts but all the papers 
immediately dropped the contests so it is evident they recog- 
nized the plait would not be upheld and this experience 
should serve as a guide to other publishers. 



CHAPTER VII 

LIBEL 

DEFINITION 

A libel is a malicious defamation, tending to darken the 
memory of one who is dead, or to impeach the honesty, in- 
tegrity, virtue or reputation of one living thereby exposing 
him to public hatred, contempt, ridicule or financial injury. 

The definitions differ somewhat in the statutes of the 
various states but one who adheres strictly to the generally 
accepted principles need have no fear of the law. . 

COURT DEFINITION 

Here is a court definition quite typical of hundreds that 
might be quoted : Everything printed which reflects on the 
character of another by imputing to him or her any felony 
or misdemeanor involving moral terpitude, dishonesty, or 
dishonorable conduct, and tending to bring such other per- 
son into public contempt, hatred, or scorn, or ridicule, is 
a libel Kenny v. 111. State Journal Co., 64 HI. App. 39. 

NEWSPAPER'S RESPONSIBILITY 

A newspaper has no greater privilege than an ordinary 
person to publish false and defamatory statements. Luzen- 
berg V. O'Mally, 41 So. 412. 

CIVIL AND CRIMINAL LIBEL 

A publisher has the right to publish whatever he 
pleases but for "proceeding to unwarrantable lengths he is 
answerable both to the community and to the individual." 
The one is criminal libel ; the other is civil libel ; the penalty 
for criminal libel is fine or imprisonment or both; the pen- 
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alty for the civil libel is the payment of damages for injury 
done. 

ACTUAL AND PUNITIVE DAMAGES 

The same libel may be ground for both criminal prose- 
cution and a suit for damages. In the civil suit not only 
"actual" or "compensatory'' damages but also "punitive," 
"exemplary" or "vindictive" damages may be collected. 

WHERE SUIT MUST BE BROUGHT 

The Supreme Court of Louisiana has ruled that a crim- 
inal libel action must be prosecuted in the parish where the 
paper is published and not in the parish where the person 
alleged to have been injured resides. The superintendent 
of the insane asylum at Jackson brought suit against the 
managing editor of the Times-Picayune because of an ex- 
pose of alleged conditions in the asylum. The cases were 
started in the parish where the superintendent lived but the 
court held that "the parish in which the offense was com- 
mitted by the proprietor or publisher of the newspaper, if 
the article published was libelous, is that in which the news- 
paper was printed and published and the prosecutions should 
take place in that parish only." 



CAN SUE IN ONE PLACE ONLY 

In several instances, action has been started in more 
than one place against a publisher for criminal libel In 
Louisiana, indictments were returned against the New Or- 
leans Times-Picayune in three parishes, considerable num- 
bers of papers circulating in each parish. The plaintiff pro- 
ceeded on the theory that every copy of the paper was a 
separate publication of the alleged libel and if the libel were 
criminal, each copy of the paper would constitute a separate 
offense. The Supreme Court, Judgel O'Neill writing the 
opinion, held that a criminal libel is a single offense and not 
multipliable. A criminal libel is conmaitted where the paper 
is published and action must be brought there. 
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TIME FOR STARTING SUIT 
Most states have fixed by statutes the time within 
which action must be started. There is no general rule ap- 
plicable in all states. 

LIBEL CANNOT BE MULTIPLIED 
Plaintiff cannot sue on a portion of a libelous article and 
later bring action on another portion of the same article. 
25 Misc. (N. Y.) 855. 

TRIFLES ARE NOT LIBELOUS 
A libel suit will not stand on some trifling statement al- 
though a supersensitive person may feel deeply grieved over 
its publication. A writing may be very impertinent and in 
bad taste without being libelous. 

LIBEL WITHOUT MENTIONING NAMES 
A publication may be libelous even though the name of 
the individual referred to is not specifically mentioned. If 
evidence can be introduced to show that the public generally 
understood to whom a libelous article referred, the publisher 
is guilty of libel although it is probable the damages would 
be less than if he had referred to the individual by name. In 
Bourke v. Warren, 2 C. & P. 307, the court held it was not 
necessary for all the world to understand who was meant 
and there was sufficient ground for action if those who knew 
the plaintiff understood that he was the person referred to 
in the libelous publication. 

HEADUNES MAY BE LIBELOUS 
The heading of an article may render it libelous when 

it would not have been without the heading. Landon v. 

Watkins, 61 Minn. 137. 
Here is an example : 

AUTO BANDIT IS CAPTURED 
This heading appeared over a story of the arrest of a man 
accused of a crime which was not proved against him and 



LIBEL 47 

he was discharged. The libel was in assuming the man was 
guilty before he had been given a trial. 

LIBEL IN DIFFERENT FORMS 

A picture, cartoon or caricature may be libelous. 

A paid advertisement may be libelous in the same de- 
gree as an editorial or a news story. 

An insinuation or a question may be just as actionable 
as a direct assertion. 

A comparison may be actionable as : "He is no better 
than a horse thief." 

Words of praise and congratulation may be actionable 
if used in an ironical sense. 115 La. 979. 

A writing in the form of a fable or comparing one to a 
character in a well known fable or book may expose him 
to ridicule or contempt and thereby become actionable. 

It was found libelous to use a man's photograph in illus- 
trating an account of an Italian bandit. 

It was held libelous to state that a man who committed 
suicide was driven to it by his wife. 

LIBEL AGAINST PATENT RIGHT 
A libel against a patent right is actionable. 20 Fed. 
501. Assertion of title by way of warning or defense, made 
in good faith, is not actionable. A patentee may warn the 
public not to buy patented articles except from himself. 83 
N. Y. Super. Ct. 523. 

ACTION BROUGHT BY THIRD PERSON 
Action may be brought by a third party. In Merrill v. 
Pub. Co. 195 Mass. 185, publication charge plaintiff's sister 
had been arrested for larceny and a court decided he had 
ground for action. Libelous words against a man's wife 
caused such mental anguish that sickness followed and it 
was held (135 N. Y. Supp. 721) that husband could recover 
for the loss of time. 

LIBEL AGAINST CORPORATION 
Corporations do not have the same attributes of char- 



48 NEWSPAPER LAW 

acter as a person and are not subject to injury in the same 
de^rree. 

A corporation may sue for libel which affects its busi- 
ness or property but not for defamation which does not en- 
tail any financial loss. 1 Q. B. 94. 

CORPORATION'S LIABILITY 

Action may be maintained against a corporation for 
libel and in many cases corporations have been subjected to 
punitive as well as actual damages. 94 F^. Rep. 762; 75 
N. Y. 604. 

A corporation cannot be sued for criminal libel. 

PARTNERS MAY SUE 

Partners may maintain a joint action for a libel which 
tends to injure the business of the firm, even though the 
defamatory words applied to only one of them. 

LIABILITY OF PARTNERS 

Partners may be sued for libel when all members par- 
ticipated or authorized the publication in the course of busi- 
ness or where libel was published by a single member of a 
firm if he was acting in line with the usual procedure of 
the business. 133 Mass. 471. 

One proprietor of a newspaper is liable for what is done 
by other proprietors in libeling an individual. 2 Dill. (U. 
S.) 244. 

ILLEGIBLE COPY 

Where a libel was the result of a mistake caused inno- 
cently by a compositor setting up illegible copy furnished 
by the plaintiff, there was no liability on the part of the 
publisher. SuUings v. Shakespeare, 46 Mich. 408. 

LIBEL DOES NOT JUSTIFY ASSAULT 
One who has been libeled is not justified in attacking 
the editor according to the Georgia Supreme Court in the 
case of Haywood against the state. In a campaign Isadore 
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Gelder, managing editor of the Fitzgerald Leader, referred 
to attorney as a "vulture, a shyster, a marauder" and accus- 
ed him of seeking unholy boodle. The attorney proceeded to 
thrash the editor and for this was convicted of assault and 
battery. The court held that a published libel was not justi- 
fication for an assault but if the editor had gone to another's 
face and libeled him, the latter would be justified in thrash- 
ing the def amer. 

ERROR IN NEWS NOT LIBELOUS 

A libel suit was brought against the New York Tribune 
because it published a statement that a certain theatrical 
attraction had brought its run to a close. The evidence 
showed that the Tribune had been misinformed and that the 
show continued for some time longer. Suit was brought for 
damages, the plaintiff alleging that the "theatre-going pub- 
lic in New York were led to believe the operetta was no long- 
er being produced." Justice Greenbaum held that such the- 
atrical comment was not libelous and plaintiff had not shown 
in legal form that the publication had caused damages. 

LIBEL DONT'S 

Do not refer to an attorney as a "shyster" or as "puny 
little lawyer." 

Do not charge a persoYi with "grafting" or with being 
a "boodler." 

Do not charge a public official with neglect of his official 
duties, incompetency or malf easence in office. 

Do not refer to a man as a "dangerous, able and sediti- 
ous agitator." 

Do not say of one that he is "no better than a horse 
thief or a counterfeiter." 

Do not charge falsely that a man is of unsound mind. 

Do not liken one to Judas or Pilate. 

Do not charge one with being ill-bred or having bad 
manners. 

Do not charge a soldier of cowardice, or improper treat- 
ment of non-combatants. 

Do not call one an "imp of the devil and a cowardly 
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snail"; nor a "dirty reform politician"; nor an "over-esti- 
mated, self -conceited jackass." 

Do not call one an infidel or impute a lack of religious 
faith. 

Do not use such terms as "fool", "knave", "rascal", 
"villain" ', "liar", "scoundrel", "cheat", "rogue", "vagabond", 
"skunk", "gorilla-faced boss", "treacherous wretch", "spy", 
"sneak", "imposter", a "disreputable person", a "social lep- 
er", a "pest", a "pretended philanthropist", an "anarchist." 

No pretense is made that this is a complete list of terms 
and phrases that are "taboo" but they are taken from court 
records and are suggestive of the language that it is safest 
to avoid. 

Do not refer to a white woman as a negress. 

Do not impute to a woman a want of chastity or refer 
to one as a "bad character", "bad woman", "street walker", 
or use other phrases that will reflect on her morality. 

IT IS NOT LIBELOUS 

The courts have held it was not libel : 

To refer 'to a man as a "political boss." 

To charge one with being a member of a labor union 
and an agitator. 

To assert that a candidate for judge is unfit to be a 
judge. 

To publish that a candidate "has the backing of cor- 
porations that are not in sympathy with the masses of the 
people," for, according to the Minnesota Supreme Court 
in Lawler v. Landy, "corporations are public necessities and 
not per se odious. To say that a candidate has their back- 
ing does not expose such candidate to public hatred or ridi- 
cule." 

CRITICISM AND COMMENT 

Criticism is recognized as one of the legitimate func- 
tions of a newspaper but it does not follow that an editor 
has a blanket license to criticise or hold up to ridicule, scorn 
or contempt any person, society or organization without 
regard to the effect on such individual or institution. The 
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rules and definitions are not clear cut and it is for the jury 
to decide whether a particular criticism is proper. Here is 
the accepted position of the courts: 

It is only when a publication goes beyond the bounds of 
fair criticism that language becomes libelous and the ques- 
tion of such limitations is entirely one for the jury. 176 
Mass. 270. 

ABUSE IS NOT CRITICISM 
One cannot call abusive names or misrepresent the facts 
and justify himself on the ground of "comment" or "criti- 
cism" even though the individual happens to be a candidate 
or public official. 

CRITICISING THE COURTS 
A writer may comment upon proceedings in a court of 
justice, if he does so fairly and honestly, upon the facts in 
evidence. Johns v. Press Publ. Co. 61 N. Y. Super Ct. 207. 

PROPER CRITICISM 
Subjects which are proper for criticism include public 
officials, candidates for public office, political parties; peri- 
odicals, books and pictures offered for general sale; the 
character and merit of public entertainments and exhibi- 
tions ; matters relating to churches, schools, institutions and 
associations in which the public have a right to be inter- 
ested. 

CRITICISE ACTIONS BUT NOT THE INDIVIDUAL 
In a broad way a writer should keep clearly in mind the 
difference between criticising a person and criticising his 
acts, speeches, products or achievements. Criticism of act- 
ing is both proper and desirable, but abuse of the actor's 
character or motives would be actionable. In a frequently 
cited New York case the court said : "Where there is mixed 
up with the criticisms aspersions upon the moral character 
of the author, charging him with dishonorable or disreput- 
able motives, the privilege has been exceeded." 

A Pennsylvania paper was sued by a musician for al- 
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leged damage to his reputation, taking exception to the 
sentence : "He mimicked the mannerisms of a weU known 
violinist/' The court held that this was permissible cri- 
ticism. 

In criticising a publication one can ridicule at any length 
for an author commits himself to the judgment of the public 
works calculated to debauch and demoralize the public mind 
is libelous. Knickerbocker Life Ins. Co. v. Ecclesine, 6 Abb. 
Pr. N. S. (N. Y.) 9. 

CRITICISM JUSTIFIED 

"The critic does a good service to the public when he 
writes down any such vapid or useless publication as should 
never have appeared ; and, although the author may suffer 
a loss from it, the law does not consider such a loss an in- 
jury; because it is a loss which the party ought to sustain. 
It is a loss of fame and profit to which he was never en- 
titled." 4 Bing. N. S. 92. 

RIGHT TO DRAW INFERENCES 

That newspapers have a right not merely to print facts 
but to draw inferences was asserted in a widely quoted 
Missouri case. The Post-Dispatch criticised the secretary 
of state for delay in closing an insolvent bank. In handing 
down an opinion in favor of the newspaper, the supreme 
court said: *The legal propositions involved by the appell- 
ant — ^that a newspaper has the right fairly and honestly to 
comment upon a matter of public interest and that the offi- 
cial conduct of a public officer is a matter of public interest — 
are well settled. 

'The people are not obliged to speak of the conduct of 
their officials in whispers or in bated breath in a free gov- 
ernment, but only in a despotism. 

"The majority or a prevailing opinion is not the test of 
whether such opinion or inference be permissible. The pre- 
vailing or majority opinion is often the wrong one, and for 
that reason the law gives full latitude to the expression of 
any and all opinions on things of general concern. It does 
not matter that the opinions or inferences expressed are not 
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the most charitable or reasonable ones or that they are the 
wrong ones, provided they be based on the facts and the 
facts are capable of them. 

"This is the rule of latitude of discussion and criticism 
of the conduct of every one who holds a public office or 
writes a book or does any act by which he invites public at- 
tention and criticism." 

GENERAL RULES OF CRITICISM 

Criticism must be written in good faith and be based 
on facts and in addition must concern the public. 

Libel cases based on criticism very frequently hinge 
on some single word or phrase which contains the sting and 
which might easily have been avoided. 

Social climbers, self-seeking politicians and all others 
who court newspaper publicity must expect ridicule as well. 
The more one is in the public eye by his own seeking the 
more he throws himself open to criticism. 

HONEST CRITICISM PERMISSABLE 

An article reflecting on the official conduct and charac- 
ter of a state officer seeking re-election, written in good 
faith, is privileged. Coleman v. MacLennan, 78 Kan. 711. 

PUBLISHER CANNOT SIDE STEP RESPONSIBILITY 

Publication of an article without inquiry is not privi- 
leged because received from a regular correspondent. 
Schuyler v. Busby. 68 Hun. 474. 

PRIVILEGE 

A publisher is privileged to print reports of judicial 
proceedings in any court so long as the reports are unbiased 
and printed strictly as news. 

It- is likewise permissible to publish affidavits or charges 
preferred against one who is arrested but care must be 
taken not to imply guilt in advance of trial. 

A faithful report of the proceedings of a court of justice 
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is a privilege communication upon which action for libel can- 
not be based. Storey v. Wallace 60 111. 5X. 

FALSE STATEMENTS NOT PRIVILEGED 

Criticism in good faith of public acts of public officials 
are privileged, no matter how severe, but false allegations of 
facts are not privileged. 

PUBLIC RECORDS PRIVILEGED 

The courts upheld the constitutionality of an Ohio law 
permitting newspapers to publish the contents of all public 
records. In the same year (1918) the New York courts gave 
a broader interpretation to "privileged" reports. Under 
this decision, a newspaper in printing a privileged account 
of a proceeding before a magistrate and the finding of an 
indictment may, without liability, publish statements not 
contained in the affidavit or indictment or similar legal paper 
but made by witnesses, police officers or others as to the 
method of the alleged crime or the means by which it was 
committed so long as such statements do not imply "greater 
turpitude" than the charge of the commission of the crime. 
Where a plaintiff was accused with grand larceny (theft of 
a diamond ring) the affidavit specified the time and place but 
gave no details. A newspaper in printing an account of the 
arrest and charge gave in detail the means by which the 
crime was committed and the court ruled that such publica- 
tion was not a libel. 

CHARGES THAT ARE NOT PRIVILEGED 

Charges made in a police station are not "judicial pro- 
ceedings" nor is information given out of court by a police- 
man "privileged." A criminal charge made by a state's at- 
torney, sheriff or other official is not privileged unless it is 
part of proceedings that are official and public. 

OBSCENE TESTIMONY BARRED 
No plea of privilege will justify the publication of re- 
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ports of cases that are obscene or blasphemous. 

CANDIDATES AND PUBUC OFFICIALS 
The laws and the courts recognize the right of a news- 
paper to comment upon the character and qualifications of a 
candidate for public office and to criticise the acts of those 
who hold public office. 

An opinion from the English jurist, Cockbum, is fre- 
quently quoted : "Those who fill a public position must not 
be too thin skinned in reference to comments made upon 
them." 

In numerous cases the courts have held that the pub- 
lication of falsehood and calumny against public officers or 
candidates for public office is most dangerous to the people 
and should be punished as it might result in the rejection 
of the more capable citizens. This does not prevent consid- 
erable latitude in dealing with*candidates for the character 
of a candidate is in issue so far as his qualifications and 
fitness for office are concerned. In some cases (see Express 
Prt. Co. V. Copeland, 64 Texas 854) the court has held that 
a publisher is not liable for an untruth if charges are made 
against a candidate in good faith and in the belief that they 
are true. But the courts have usually taken the position 
that false allegations are not privileged and good faith does 
not constitute a satisfactory defense. Mattice v. Wilcox, 
147 N. Y. 624. 

AN IMPORTANT DISTINCTION 

It was held not to be a libel to state that an alderman 
voted for an ordinance the passage of which was commonly 
believed to involve a large amount of graft but it would 
have been libelous to have charged or implied that he par- 
ticipated in the graft. In another case it was held to be libell- 
ous to charge that a candidate sought election in oarder to 
promote legislation which would benefit hitti' ilnahxsially* = 



( . , 



CHARGES AGAINST OFFICERS 

The principle has beeii upheld iii innumerable cases 
th^t . any writing which (charges one holding public office 
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with being guilty of improper conduct or with being actuated 
by base, corrupt or purely personal motives or with incom- 
petency to fill the position are actionable. 

Words which might not be actionable when applied to 
a private citizen may be actionable when applied to one hold- 
ing a public office but "mere opprobrious words that do not 
charge any breach of moral or legal obligations are not 
actionable." Onslow v. Home. 3 Wils. C. PL 177. 

To charge an officer with a crime or misdemeanor in 
office is a criminal libel. 37 Ind. 35. 

The courts have held it actionable to charge one holding 
office with "culpable neglect of public duties" ; of "ignorance 
and incapacity for performing duties"; of "malfeasance in 
office"; with "making false statements as to the financial 
condition of the county." 

CHARGES AGAINST CANDIDATES 

The court held that there was no ground for action in 
charging a candidate with "impoliteness and lack of party 
principles." (96 N. Y. Supp. 629) but to charge a candidate 
with having violated laws and taken unlawful fees is libelous 
per se. 

It was found actionable to refer to a member of con- 
gress as "a fawning sycophant, a misrepresentative in con- 
gress and a grovelling office seeker." Thomas v. Croswell, 
7 Johns (N. Y.) 264. 

RIGHT TO EXPRESS OPINIONS 

Criminal libel proceedings were brought against the 
Editor of the Olivia (Minn.) Times for asserting that a can- 
didate for governor had "the backing of public service cor- 
porations in that state that are not in sympathy with the 
masses." The supreme court, Judge Holt writing the opin- 
ion, said: "We fail to find anything unlawful or wrongful 
in the article published. Corporations are public interests, 
are creatures of the law and not per se odious." 

MOTIVE NOT CONSIDERED 

An Illinois court held that where libelous statements 
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were made for the purpose of defeating a candidate "for the 
public good" this fact would not be considered in mitigation 
of damages. 

INJURY TO BUSINESS OR PROFESSION 

The laws are strict and rigidly enforced against a libel 
which injures one in his business, profession, trade or call- 
ing. 

As a general proposition, those words are actionable 
when applied to one with reference to his business or pro- 
fession which impute to him the want of those qualifications 
which are essential to him in his profession or trade, as to 
attribute trickery to an attorney, ignorance to a doctor, pro- 
fligacy to a minister, cowardice to a soldier, insolvency or 
dishonesty to a merchant. Demarest v. Hiring, 6 Cow. (N. 
Y.) 76. 

Where a charge is made with reference to the business 
or profession of another it need not be in positive language, 
but any words which impute guilt are sufficient. Blumhardt 
V. Rohr, 70 Md. 328. 

EXAMPLES OF BUSINESS LIBEL 

The courts have held it to be libelous to charge : 

A merchant with using false weights and measures ; 

A business man with keeping false books ; 

The sale of adulterated food as pure food ; 

A doctor with killing a patient with an overdose of 
medicine ; 

One with having "visionary and unsound business 
ideas" ; 

That one has "small business capacity" ; 

That one abscounded without having paid his debts ; 

That a manufacturer "charged exorbitant prices" ; 

That one had made a fraudulent conveyance ; 

That one is "about to fail" ; 

One with making a false report that a judgment had 
been entered against another. 

It was held to be a libel to advocate debarring an attor- 
ney for dishonesty and for advising the public not to trade 
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with a merchant accused of being a "bad man." 

An architect collected damages when a publisher as- 
serted that it was "a public calamity to have engaged him 
to design a public building," 

It was held to be actionable to charge publishers with 
"unscrupulous methods" in getting books adopted in public 
schools. 

The court held it to be a libel to charge that a news- 
paper was started "for the purpose of plunder." It was 
likewise held to be a libel to accuse the owners of a news- 
paper with having sold their influence. Fitch v. DeYoung, 
66 Cal. S39. 

It was a libel to write of an insurance company that it 
was a "fraudulent concern engaged in swindling the public." 

It was found actionable to charge that certain persons 
conspired " to mismanage affairs of company and to destroy 
value of its stock." 

It is libelous to make any statements injurious to a 
business man's credit. This would not be true of trade pa- 
pers making a feature of financial reports and going only to 
those directly interested in the standing of men and firms 
to whom they may be extending credit. Publishers of trade 
papers and mercantile agencies, however, are liable for dam- 
ages, just the same as other publishers, for false, defama- 
tory or injurious reports. 95 Tenn. 678. 

UNLAWFUL BUSINESS CANNOT CLAIM DAMAGES 

No damage to a business can be claimed if that business 
is unlawful, as a lottery or a gambling house. Just so, a 
physician practicing without a license or without having 
registered in a state where that is required or a lawyer not 
legally admitted to the b^r would have no standing in the 
court in an action for damages to his profession. 

CHARACTER OF PROFESSION 
Words are often considered actionable when referring 
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to clergymen which would not be so if spoken of others. 
74 N. Y. Supp. 317. 

OVERSTEPPING THE BOUNDS 
A Wisconsin publisher wrote the following letter to the 
manufacturer of a certain patent medicine and then pub- 
lished the letter in his paper : "Your advertisement will not 
be received in the columns of — although you offer us big 
pay. We have repeatedly advised our readers that by the 
manufacture and sale of medicines the public are swindled 
out of their money." Held to be libelous, as the publisher 
went out of his way to injure plaintiff's business. 95 Wis. 
164. 

EXPOSING SWINDLER NOT LIBEL 

A newspaper publication, the tendency of which is 
simply to warn gullible fools against loss through invest- 
ment in a scheme for making fortunes, cannot be made the 
basis for claim for damages. Williams v. The Chicago Her- 
old Co. 46 111. App. 625. 

LIBELOUS LANGUAGE 

An accepted definition is that a statement is libelous 
if it is reasonably certain to injure the reputation of an 
individual. In interpreting a questionable article the courts 
seek the plainest meaning of the words. If the language is 
ambiguous the aggrieved person cannot insist upon the most 
serious construction nor will the courts strain a point to find 
an innocent interpretation. 

INTERPRETING LANGUAGE 
In interpreting an alleged libel, the broad rule of the 
courts is to determine how the average man would under- 
stand the language and not some forced or strained con- 
struction. Boynton v. Shaw Stocking Co., 146 Mass. 219. 
Charging an attorney with "sharp practice" was held 
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to be libelous as meaning that he was given to disreputable 
practice. 4 M. & W. 446. 

ENTIRE ARTICLE CONSIDERED 

The meaning of a phrase or sentence must be determin- 
ed in connection with the entire article of which it forms a 
part. A phrase or sentence by itself might give one mean- 
ing and taken in connection with other portions of an article 
give a very different meaning. 101 Mich. 561 ; 40 Ohio St. 99. 

LIBELING GROUPS OR CLASSES 
To denounce a large group or class of individuals is not 
libelous, although the same language applied to a person or 
a small group would be actionable. For example : A writer 
might declare that all doctors are humbugs or quacks and 
no individual physician could collect damages. To assert 
that the "councilmen are a bunch of crooks" or that the 
''county commissioners are grafters'' is sufficient basis for 
action by any member for the bodies are smaller and the 
individuals are generally known to the public and all are in- 
cluded in the defamatory statement. 

Any member may sue for a libel on the whole jury. It 
was held to be libelous to refer to the members of the jury 
as ''twelve prize jackasses/' 

An article referring generally to concerns engaged in 
the trading stamp business without being specific was not 
actionable. Watson v. Detroit Journal Co. 143 Mich. 430. 

IMPUTING COMMISSION OF CRIME 
Where one is charged with a commission of crime, 
either a felony or a misdemeanor, it is actionable without 
proof of special damages. 

It was held to be libelous to have charged one with ac- 
cepting a bribe as a witness. 51 X. E. 756. 

An advertisement describing a stolen horse and naming 
a supposed thief was found to be actionable. Simons v. Hol- 
ster 18 Minn. 249. 

CONTEMPT, SCORN AND RIDICULE 

Probably every state furnishes many examples of dam- 
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ages collected from publishers who failed to observe the law 
against holding one up to "contempt, scorn or ridicule." 

In New York it was held actionable to charge that a 
man lived in extreme poverty and destitution. 

An article was held actionable that referred to an au- 
thor as a "literary freak" and ridiculed his private life. 

It was held actionable to publish a ludicrous story if it 
tended to make one subject to public ridicule, even though 
he had previously told the same story on himself. 6 Bright 
409. 

In Peck V. Tribune Co., 154 Fed. 330, plaintiff sought to 
recover because an advertisement contained her picture 
with the statement that she was a practical nurse and per- 
sonally used and recommended a certain brand of whiskey 
as a tonic. It was held not to be libelous per se as the 
charges did not necessarily hold her up to contempt, scorn 
or ridicule. 

CANNOT DIG UP THE PAST 

The law aims to give all possible protection to an indi- 
vidual and it considers his character and reputation at the 
time an alleged libel is printed. It was held to be libelous 
for a publisher to speak of another publisher as a "felon 
editor" even though he had served a term in the peniten- 
tiary years before. At the time the libel was printed he was 
endeavoring to lead a clean life. However, the courts have 
permitted publishers to show up the unsavory record of a 
merchant. This is privileged as a warning to the public. 

DARKEN MEMORY OF DEAD 

The law not only protects the reputation of the living 
but it protects the memory of the dead. A case which 
shows the lengths to which the courts will go was the con- 
victing of criminal libel of a man who printed an article de- 
famatory to George Washington although the article ap- 
peared a hundred years after the death of the Father of 
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His Country. 

TRUTH AS A DEFENSE 

It is a recognized principle of common law and it is 
stipulated in the constitutions or statutes of many states 
that in all civil actions for libel, the truth of the publication 
is a complete defense, 30 Fed, Rep. 229; 119 Pa. St. 584. 

In other states the truth is not sufficient defense. There 
the publisher must be prepared at all times to show that his 
motives are good and his ends justifiable. 42 Neb. 64; 13 W. 
Va. 313 ; 24 La Ann. 170. 

In criminal prosecutions the common law holds the 
truth is no defense and this is the accepted principle in 
many states but in others it is held that truth can be admit- 
ted in evidence as a defense only where the publication is 
made for the public benefit or with good motives and justi- 
fiable ends. 56 Iowa 431 ; 44 Kan. 310. 

Every publisher should ascertain the exact provisions 
of the law in his own state. 

DEFENSE AND DAMAGES 

It is no justification of a libel that the matter published 
was based on rumors around town and known to various 
persons. 

It is no justification to a publisher that the name of the 
author accompanies the libel. 6 A. M, Dec. 346. 

The burden of proof is upon the defendant to establish 
the truth of the charge. 27 Ind. 377. 

LIBEL COPIED FROM ANOTHER PAPER 

A newspaper article otherwise libelous is none the less 
libelous because it shows on its face that it was copied from 
another newspaper, Fitzpatrick v. Daily Pub. Co. 48 La. 
Ann. 1116. 

GOOD FAITH INSUFFICIENT DEFENSE 

Where an article is not privileged, it is no defense in 
civil or criminal proceedings that the defendants, in good 
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faith, believed the charge to be true and acted without 
malice, even though he had probable cause for belief. 83 
Am, Dec. 639 ; 107 Mich. 207. 

MISTAKE IN NAME 

Where the wrong person is mentioned in a libelous arti- 
cle by mistake the publisher is not relieved of responsibility. 
107 Cal. 262. 

TESTIMONY OF DEFENDANT 

Defendant may testify to his lack of malice and that 
his feelings toward the plaintiff were friendly. When the 
language is not ambiguous defendant cannot testify as to 
what he meant. 106 Iowa 191. 

CHARACTER OF PLAINTIFF 

It is permissible for the defendant to show that the 
character of the plaintiff is bad (Henry v. Norwood, 4 Watts 
Pa. 347) on the theory that such testimony would show 
the measure of damage sustained by the plaintiff and, there- 
fore, the amount of compensation to which he is entitled. 

ACTUAL DAMAGES ONLY 

Where a libelous article appeared without the know- 
ledge or authorization of the proprietor, he can be held only 
for compensatory damages. He is not responsible in puna- 
tive damages for malice of reporter who wrote the article 
nor of the person who furnished the information. 

DOUBLE LIABILITY 
Substantial damages may be collected from the author 
even after nominal damages have been recovered from the 
publisher in a prior action for the same libel. 2 F. & F. 123. 

CONSENT TO PUBLICATION 

If the plaintiff consents to the publication of a libelous 
article he cannot afterwards recover for any injury result- 
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ing from such publication. 162 N. Y. 12. 

DEFINITE LOSS NOT NECESSARY 

One who has been libeled may recover damages al- 
though he may not be able to show any actual pecuniary 
loss and his injuries, may not be susceptible of a definite 
money valuation. 77 Mo. App. 556. 

EVIDENCE BY PLAINTIFF 

The plaintiff in a libel suit can introduce other articles 
of a libelous nature in the paper, though referring to other 
persons, in order to show a lack of proper diligence in keep-, 
ing such articles out of the paper. 35 Mich. 371. 

CIRCULATION A FACTOR 

The circulation of a newspaper is a factor for the jury 
to take into account in determining extent of defamation. 
140 Mass. 425. 

The greater the circulation of a newspaper the greater 
the wrong done by an unwarranted publication. McAllister 
V. Detroit Free Press, 45 N. W. 4312. 

OTHER SUITS IMMATERIAL 

Evidence that plaintiff had recovered judgment from 
another newspaper for publishing the same libel has been 
held to be immaterial and inadmissible. 

PLAINTIFF'S PAST RECORD 

The Ad- Visor department of the New York Tribune 
resulted in numerous libel suits. In a significant case the 
Appellate Court decided that defendant could show the past 
trade record of the plaintiff. One Harris brought suit on 
part of an article published in the Tribune in which he was 
charged with being engaged in *^fakes, frauds and swindles" 
and went on to recite his past record. No reference in the 
suit was made to the plaintiff's previous dealings. The 
Tribune pleaded justification, alleging the truth of all the 
defamatory charges made in the published article, and also 
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pleaded "privilege" because of the public service performed 
in the correction of a great public evil. The unanimous de- 
cision of the court upheld the Tribune. 

BASIS FOR ACTION 
Plaintiff may recover for : 

a. Injuries to character or reputation (51 Fed. Rep. 
513). 

b. Injuries to feelings and mental anguish (15 Fed, 
Rep. 240). 

c. Injuries to business (82 Iowa 622). 

d. Probable future injuries or losses (36 Maine 466). 

e. Exclusion from society (29 Mich. 260) . 

MITIGATION OF DAMAGES 
Defendant may show in mitigation of damages: 
That he did not originate defamatory charge but re- 
published charges originated by others; 

That charge was due to mistake; 86 111. 461. 
That at time he made charge he believed it to be true. 
32 Hun. (N. Y.) 628. 

SPECIAL DAMAGES 

Special damages are damages which are not necessary 
consequences* of the publication (in distinction to words 
that are libelous per se). They are never presumed and 
must be proved by the plaintiff. 40 Am. Rep. 426. Ex- 
amples which have been cited by text book writers are: 
articles which result in refusal of credit, loss of situation, 
refusal of employment, refusal of third person to fulfill con- 
tract, loss of advantageous marriage, etc. 

RETRACTION 

A retraction, though prompt and complete, does not 
remove the guilt but it is usually taken into account by the 
jury in determining the damages sustained by the plaintiff. 

Subsequent publication of an unaccepted apology or re- 
traction does not stop action for libel but it would probably 
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be considered in mitigation of damages. 5B Am. Rep. 676 ; 
103 Mich. 315. 

It is full defense to show an agreement between the 
parties to accept publication of apologies which are subse- 
quently published. 3 H. & C. 484 

An offer to publish an interview with, or a letter from, 
the plaintiff is not a retraction. Evening Post Publ. Co. v. 
Voight, 72 Fed. 885. 

POSITION OF APOLOGY 

An apology should be so inserted as to attract public 
attention. 3 H. & N. 785. 

REFUSAL TO APOLOGIZE 
A refusal to retract or apologize is admissable in evi- 
dence to prove malice. 101 Mich. 279. 

INJUNCTION 

It is held that the right to speak and publish is privi- 
leged against interference with injunction. Its exercise for 
the purpose of boycotting the business of individuals cannot 
be restricted, though the privilege is abused. Marx & Haas 
Jeans Clothing Co. v. Watson, 168 Mo. 133. 

The courts have gone so far as to hold that even if 
malice were shown, an injunction would not be granted 
against the wrong threatened. In several cases courts have 
refused to restrain a publication which was a libel on the i 

plaintiff's business. Pre-Digested Food Co. v. McNeal, 1 \ 

Ohio N. P. 266. 

The remedy must lie in the provisions of the libel law, 
after the publication has been made, not before. 

In Shoemaker v. Spark Arrester Co., 135 Ind. 471, it 
was asserted that the constitutional guarantee of the free- 
dom of the press and of speech is not a protection against 
equitable inteif erence with the publication of false and in- 
jurious statements, accompanied by threats. 

Where a publication is in violation of a contracts it will 
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be enjoined and the liberty of the press will not protect the 
wrong-doer. Beal v. Chase, 31 Mich. 480. 

MALICE 

Malice has been defined by the court as ''any direct and 
wicked motive which induces the writer to defame the other 
party." Ramsey v. Cheek, 109 N. C. 270. 

Express proof of malice is not necessary. When a man 
publishes an article that is on the face of it libelous, the law 
presumes he does so with that malicious intention which 
constitutes the offense, and it is unnecessary on the part of 
the plaintiff to prove any circumstances from which malice 
might be inferred. Hagen v. Hendry, 18 Md. 177; Mix v. 
Woodward, 12 Conn. 262. 

It is not necessary to show malice and the absence of 
it would only go in mitigation of damages. Schuyler v. 
Bushbey, 68 Hun. 474. 

Ordinary malice is to be implied from mere publication ; 
justification or extenuation must proceed from the defend- 
ant ; but where the communication is privileged, the burden 
is on the plaintiff to prove malice. 230 U. S. 165. 

The question of malice is for the jury to decide. 15 Am. 
Dec. 228. 

ACTUAL MALICE 

Actual malice on the part of the libeler is material only 
in determining punitive damages and it must be proved in 
order to recover such damages but the courts accept the 
principle that the plaintiff may collect actual or compensa- 
tory damages regardless of whether there was any actual 
malice on the part of the defendant and the burden of prov- 
ing actual malice rests upon the plaintiff. Mutual Life Ins. 
Co. V. Thomas, 83 Fed. Rep. 803. 

The imputation of unworthy or corrupt motives is not 
privileged; the falseness of the charges is prima facie evi- 
dence of malice, and malice will render even the truth action- 
able. Post Pub. Co. V. Moloney, 50 Ohio St., 71. 

EVIDENCE OF MALICE 
A refusal to retract or apologize is admissable in evi- 
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dence to prove malice. 101 Mich. 279. 

The republication of a libel, although not in the same 
language, is evidence of malice. 2 Ind. 501. 

Proof that the defendant knew at the time he published 
a libel that the statements were false is conclusive evidence 
of malice. 22 Fed. Rep. 771. 

MALICE OF PARTNER OR EMPLOYEE 

The malice of one partner renders his co-partner liable 
(McDonald v. Wondruff. 2 Dill 244), but a publisher cannot 
be held responsible for the malice of an employee. 

LIABILITY 

The person who gives the defamatory information, the 
reporter who writes it, the editor who permits it to be pub- 
lished and the owner of the paper are all liable for the Ubel. 
Even though the proprietor does not see the article before 
it is printed ; even though he had given specific instructions 
against writing such an article, he is not relieved of respon- 
sibility. This is on the broad theory that a principal is 
responsible for the acts of his agents in line with their usual 
employment. 

EDITOR'S RESPONSIBILITY 

There is some division of opinion as to the liability of 
an editor for the publication of a libel by a subordinate dur- 
ing the editor's absence and without his consent. The fact 
of his absence would lessen the degree of responsibility but 
the mere ignorance of the libel would not be considered in 
mitigation of damages if the editor could have known it for 
it is his business to know what goes into the paper and want 
of knowledge is no defense. 

ACTUAL DAMAGES ONLY 

Where an editor or publisher has no knowledge of a libel 
written by a subordinate, he is liable only to the extent of 
actual or compensatory damages. Punitive damages would 
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not be added unless it were clear that he had approved of 
the reporter's action. 

RESPONSIBILITY CANNOT BE SHIFTED 

In a criminal prosecution it is no defense for the pro- 
prietor to show that the editor or reporter "assumed re- 
sponsibility'' for a defamatory article. 

Publishing the name of the author of a libelous article 
with the article does not relieve the publisher of responsi- 
bility. 6 Am. Dec. 346. 

Putting the words into the mouth of another does not 
shift the responsibility. There is a wrong impression on 
the part of many publishers that such phrases as "It is 
said", "It is rumored", "According to report", etc. relieve 
them of responsibility for the statements that follow. "It 
is immaterial," said the court in 57 Barb. (N, Y.) 118, "that 
words which would otherwise be actionable are accompanied 
by the tjualification, *If reports are true'," 

The courts have also held that "dexterity in style" will 
not enable a libeler to escape responsibility and any phrases 
or expressions commonly understood to be defamatory will 
be actionable. 

A publisher who has been sued has no recourse against 
the writer for contribution or indemnity. 1. C, M. & R. 78. 

LIABLE FOR MISTAKE 
Proprietor of a newspaper may be liable for mistake, 
due to the carelessness of an employee in setting the type, 
which results in libel, (Shepheard v. Whitaker, L. R. 10 C. 
P. 5) but not when it was due to illegible copy furnished by 
plaintiff. 

LIBEL IN OTHER PAPERS 
In an action for libel, the defendants, being publishers 
of a newspaper, cannot set up as a defense that a similar 
publication had appeared in another newspaper. Sheahan 
v. Collins 20 111. B25. 

"DISTRIBUTOR" NOT LIABLE 

It has been held that the distributor of a newspaper 
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containing a libel is not liable where he did not know any- 
thing about such libelous article. 

AUTHOR OF LIBEL 

In Pledger v. State, 77 Ga. 242, the court held that the 
publisher may be required to reveal the name of the author 
of a libelous article. 

RESPONSIBILITY OF PERSON FURNISHING ARTICLE 

One who procures the publication of a libelous article 
may be held liable therefore although he did not write the 
article or publish it. 87 Md. 97. 

When a person furnished a libelous article to a news- 
paper for the purpose of having it published, and it is so 
published, it is, in legal contemplation, a publication by the 
person furnishing the article. Prussing v. Jackson 85 HI. 
App. 824. 

One who sanctions the publication of an article may be 
liable. Defendant, in a criminal prosecution for libel, gave 
statements to a reporter who in turn gave this information 
to the editor who wrote and published the article read in 
evidence. After the article was in type, it was read to de- 
fendant from the proof sheets. Defendant said article was 
a little rough, but it was true, and let it go. Held, that the 
defendant was liable as a publisher, though the editor may 
have been equally liable. Clay v. People 86 HI. 147. 

DEFINITION OF PRIVILEGE 

In the case of Earnest v. Chicago Tribune Judge Torn- 
son of the Circuit court upheld the privilege of a newspaper 
to publish and the public to be informed of any testimony 
given in open court, whether the testimony be true or false. 
In his instructions to the jury. Judge Torrison said: "A 
newspaper has a legal right to publish what transpires in a 
judicial proceedings, even though such publication may in- 
jure a private citizen, because it is to the interest of the 
public that proceedings in court be open and the public be 
informed of them. In making such publication it is not 
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necessary that the newspaper publish every word spoken 
during the proceedings nor report the proceedings verbatim 
or at great length; but it may publish a summary of the 
proceedings, if such summary is a fair and impartial ac- 
count of what transpired in court and is published without 
malice." 



MISCELLANEOUS DECISIONS 

The proof must be "beyond a reasonable doubt." 57 
S. 117. 

Special damages must be strictly proved. 113 Md. 47. 

Actual malace must be established by a preponderance 
of evidence. 157 S. W. 224. 

While proof of ill will or dislike is competent evidence 
upon the question of malace still, the court must instruct 
the jury that dislike or ill will may exist and yet there be 
no actual malace. 36 S. D. 459. 

Good faith does not reduce actual damages. 172 Ala. 
613. 

Burden is on plaintiff to prove that a communication 
is unfair and dishonorable. 241 Mo. 326. 

A disclaimer of malace is immaterial in criminal action. 
108 Md. 644. 



CHAPTER VIII 

CONTEMPT 

DEFINITIONS OF, CONTEMPT 

In general any publication concerning a case pending in 
court which has a tendency to prejudice the public concern- 
ing the merits and to corrupt the administration of justice, 
or which reflects on the tribunal or its proceedings is a con- 
tempt. People V. Wilson 64, IlL 195. 

One of the text book writers gives this definition: 
"Publication of false reports of pen£ng cases, or articles 
tending to prejudice the public as to the merits of the cases, 
or articles that would tend to bring the court into disrepute 
and thereby interfere with the administration of justice is 
a contempt of court." 

It has been held that ''Although the court is not in fact 
so impeded, embarassed or obstructed ; it is enough that the 
tendency of the publication is to that end/' 

Attacking a grand jury, while in session, tending to 
bring jurors into disrepute or impede their investigations 
may be contempt. 131 Ind. 304. 

WHERE ARTICLE IS PRINTED 

In People v. Wilson (64 111. 195) the court held "It is 
contempt to publish an article in a newspaper at a place 
remote from that in which the court is sitting." 

EDITOR'S MOTIVE IMMATERIAL 

In the Illinois case cit^d the judge said: "Nor is the 
liability affected by a disclaimer of any intentional disre- 
spect to the court or any design to embarrass the adminis- 
tration of justice; the intent is to be determined by a fair 
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interpretation of the language/' 

UNAUTHORIZED COURT NEWS 
A reporter who conceals himself in a jury room and 
later publishes the proceedings thereof is guilty of "flag- 
rant contempt/' 24 Tex. App. 495. 

CASE MUST BE PENDING 

A publisher is not guilty of contempt where article can 
have no tendency to prejudice the cause. A publication can- 
not be held as a contempt if it concerns a judge in relation 
to an act that he has done or a decision that has been ren- 
dered. 

RIGHT OF JUDGE TO HEAR HIS OWN CASE 

In some states it has been held that a court is not com- 
petent to judge whether or not there has been a contempt 
and it must be passed on by some other tribunal. 

The supreme court of Indiana, in the case of Judge Mott 
V. John Zuver, editor of the South Bend News-Times, denied 
the right of a judge to punish criticism of himself as a con- 
tempt of the court over which he presides, at the same time 
reaffirming the freedom of the press to commend or con- 
demn judicial action with reference to a proceeding not 
pending and previously disposed of. The supreme court 
held that: ''the publication of an article, even though it 
may have beto inaccurate or false and may have be€»n 
prompted by improper or malicious motives ; * * might con- 
stitute an unjustifiable criticism of the conduct of the court 
* * * would not amount to contempt when not made with 
reference to a proceeding pending in the court at the time." 

A judge, like any other citizen, has the right to bring 
action under the libel laws if he feels that a writing exceeds 
the bounds of privileged criticism but he cannot punish the 
writer for contempt if the criticism referred to an act he 
had done or a decision he had rendered. 



CHAPTER IX 

LIBERTY OF THE PRESS 

DEFINITIONS 

"The liberty of the press consists in the right in the 
conductor of a newspaper to print whatever he chooses with- 
out any previous license, but subject to be held responsible 
to exactly the same extent that any one else would be re- 
sponsible." Judge Baker of West Virginia. Sweeney v. 
Baker 13 W. Va. 182. 

The liberty of the press gives to the publisher the right 
to publish whatever he pleases without the license, control 
or influence of the government, the publisher being respon- 
sible only for the abuse of this privilege. 45 Am. Rep. 715. 

CANNOT STOP SALE OF PAPERS 

A city cannot pass an ordinance declaring a certain 
newspaper a nuisance and forbidding its sale. 22 S. W. 928. 

In another case where the city of Mt. Vernon passed an 
ordinance barring the sale of the Hearst publications the 
supreme court of New York held the ordinance to be un- 
constitutional as "subjecting a clear property right to con- 
tinuous injury by the enactment of a law that the muni- 
cipality could not enforce." 

LEGITIMATE RESTRICTIONS 

The courts have held that the freedom of the press is 
not infringed by : 

An act forbidding the use of the mails for obsence mat- 
ter. 

An act forbidding the use of the mails for matter deem- 
ed by the government to be injurious to the public. 

An act forbidding the publication and sale of news- 
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papers devoted to stories of scandal and immorality. 

An act taxing the selling. of Sunday papers. 

An act making it a criminal offense and contempt to 
publish grossly inaccurate reports of proceedings in any 
court. 

CONTRACT NOT TO RE-ENTER BUSINESS 

The constitutional guarantee of the liberty of the press 
will not protect one who breaks a contract with a purchaser 
not to publish or be connected with another paper in the 
same locality. Cown v. Fairbrother, 24 S. E. 212. 

ORDINANCE AGAINST HANDBILLS LEGAL 

An ordinance prohibiting the distribution of handbills, 
dodgers or circulars in the public streets or sidewalks does 
not violate the freedom of speech or the press. In re Ander- 
son, 69 Neb. 686 

PUBLISHING ONE'S PICTURE 

Publication of one's picture, without his- consent, as a 
part of an advertisement, is in no sense an exercise of the 
liberty of the press. Pavesich v. Ins. Co. 50 S. E. 68. 

POSTAL LAW UPHELD 

Act of 1912 requiring certain information be given to 
the postmaster general and that all paid articles in a news- 
paper must be marked advertisement does not abridge the 
freedom of the press. Lewis Pub Co. v. Morgan, 229 U. S. 
288. 

CAN CRITICISE OFFICIALS 

The Supreme Court of Ohio has held that a publisher 
entitled to certain legal printing cannot be denied that print- 
ing because of his criticism of public officials. 



CHAPTER X 

PRIVACY 

The right erf privacy is generally recognized by the 
courts although not definitely defined by statute. 

PERSONAL POSSESSIONS 

It has been held that an oral lecture given by a pro- 
fessor may not be published without his consent. 12 App. 
Cas. 326. The same would apply to a private etching or 
drawing or to scientific, artistic or literary compositions 
kept for the private use of the author or composer. 

LETTERS AND TELEGRAMS 

One is not privileged to publish a private telegram. A 
"letter in possession of one who received it may not be pub- 
lished without the writer's consent, unless it is necessary 
for the vindication of the receiver or the public interests." 
Grigsby v. Breckenridge, 92 Am. Dec. 509. 

PUBLISHING ONE'S PICTURE 

One cannot publish another's. picture in a newspaper 
Vi ithout his consent but such publication cannot be prevent- 
ed where the pei^on is a "public character" or is identified 
'.\ jth the news of the day. Thus the publication by a news- 
paper of an inoffensive photograph and true likeness of a 
person in connection with the story of her father's crime 
is not an invasion of the right of privacy for which the law 
affords any remedy. Hillman v. Pub. Co. 64 Wash. 691. 

UNAtJTHORIZED USE OF NAME 

In numerous cases the unauthorized use of one's name, 
when it might cause irreparable damage, has been injoined. 
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Such, for example, was the endorsement of a medical prep- 
aration by a doctor. Mackenzie v. Mineral Springs Co. 18 
N. Y. Supp. 240. 



PICTURES IN ADVERTISEMENTS 

Many cases uphold the laws forbidding the use of a per- 
son's name or picture for purposes of advertising or trade 
without written consent. Rhoides v. S. & H. Co., 104 N. Y. 
Supp. 1102; Hyatt v. McCreery & Co., Ill N. Y. Supp. 86 
and many others. 



"PUBLIC" AND "PRIVATE" PERSONS 

The widow and children of Mr. Corless, the inventor, 
sought to enjoin the publication of his biography, contain- 
ing his portrait. The injunction was refused as to the biog^ 
raphy but was granted as to the portrait upon the groimd 
that it had been obtained under conditions which made its 
publication a breach of confidence. 57 Fed. Rep. 434. 

The courts have recognized a distinction between "pub- 
lic and private characters" and a public character cannot 
object to the publication of biography or portrait. In the 
case above the court held Mr. Corless was a public character. 



"PRIVATE PROPERTY" 

The courts have interfered to prevent the publication 
of oral lectures delivered by a professor; copies of private 
drawings and etchings; unauthorized use of person's name 
as director of a corporation ; unauthorized use of idiysician's 
name in recommending a medical preparation; a statement 
that one is a member of a bankrupt firm. 



CHAPTER XI 

COPYRIGHT 

WHAT MAY BE COPYRIGHTED 

According to the federal statutes the protection of 
copyright is extended to include books, composite and cyclo- 
paedic works, directories, gazetteers and other compilations ; 
periodicals, including newspapiers; lectures, sermons, ad- 
dresses (prepared for oral delivery), dramatic or musical 
compositions, maps, works of art, models or designs for 
works of art, reproductions of a work of art, drawings or 
plastic works of a scientific or technical character, photo- 
graphs, prints and pictorial illustrations, motion-picture 
photo-plays and motion-pictures other than photo-plays. 

Private letters may be copyrighted by their author. 
Compilations of matter gathered in original and useful form 
are subject to copyright, whether it is wholly selected mat- 
ter or partly original matter. This includes dictionaries, 
gazetteers, directories, road and guide books, catalogs, trade 
catalogs, collections of statistics, books of chronology, trade 
or shipping lists, books of credits, abstracts of titles of land, 
lists of race horses, compilations of statutes of a state, 
digests of books of elementary lessons in mathematics or 
sciences. Abridged information of train service in connec- 
tion with circular tours of a particular locality may be 
copyrighted. 

The collection and arrangement of advertisements in a 
trade directory may be copyrighted although the individual 
advertisements could not be copyrighted. 1 Ch. 218. 

A compilation made from voluminous public documents 
may be copyrighted. 82 Fed. 202. 

A compilation of prices and quotations on the stock 
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market, printed in sheets and issued daily may be copy- 
righted. 

Designs on playing cards may be copyrighted. 

OBTAINING COPYRIGHT 

On or before the day of publication there shall be de- 
livered at the office of the Librarian of Congress or deposit- 
ed in the mail addressed to the Librarian of Congress a 
printed copy of the book, map, chart, dramatic or musical 
composition, engraving, cut, print, photograph, or chromo, 
or a description of the painting, drawing, statute, statuary 
or model or design for a work of the fine arts, for which 
one desires a copyright. 

The proper blanks for making application for copyright 
will be mailed free upon application to the Librarian of Con- 
gress. 

REGISTRATION FEE 

The fee for the registration of any work deposited un- 
der the act is one dollar, which includes the certificate of 
registration under seal, except in cases of photographs, for 
which the fee is fifty cents when a certificate is not demand- 
ed. 

DATE OF PUBLICATION 

The date of publication is the earliest day when copies 
of the first authorized edition are placed on sale or publicly 
distributed. 

STRICT COMPLIANCE NECESSARY 

The courts have been inclined to require an applicant 
for copyright to live up to the letter of the law in every de- 
tail. Should publication be made (by distributing the works 
or placing them on sale) prior to depositing the two copies 
in the mail for the Librarian of Congress no copyright can 
be acquired. 

The attitude of the courts is illustrated in the suit 
brought by the New York Times against the New York 
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American for igQorin|; an injunction i^Ui^d by Judge Holt 
when it republished the substance of the Times account of 
the Amundsen journey to the SouUi Pole. The evidence 
showed that at midnight March 8, when the injunction was 
served the copies of the Times had not been deposited in 
the copyright office nor in the mail addressed to the register 
of the copyright at that time. 

In rendering his opinion. Judge LaCombe said: ''At 
the time the person entitled to copyright publishes his work 
with the notice required, presumably he has eoines of it in 
his possession, and could at once deposit in the mail the two 
ocq>ies required, addressed as the statute prescribes. This 
ad; on his part would seem to be in compliance with Section 
12 (of the Copyright law) sufficient for him to maintain his 
aetk>n or proceeding. But until he does tiiis, the prohibition 
of that seeticm is imperative." 

NOTICE OF COPYRIGHT ESSENTIAL 

Another specific case is cited to give emphasis to the 
importance of complying with every provision of the stat- 
utes. Suit was brought against the Camden Post-Telegram 
for publishing a copyrighted article. Evidence showed the 
article was printed in the New York Times the day before it 
had been copyrighted and that it was reprinted by the Cam- 
den paper without knowledge of any copyright. Judge Rell- 
stab of the U. S. Court at Trenton, N. J. hdd that notice of 
cop3rright had not been given the Canklen editor and that 
tihe printing of it before it was copyrighted dedicated it for 
general use. 

ENTIRE CONTENTS INCLUDED 

When a book is copyrighted the protection ext^ds to 
the illustrations, engravings, maps, etc. which it may con- 
tain. Thus, the court held, that in publishing an atlas it was 
not necessary to take out a separate copyright for each map. 

BOOKS IN SETS 
Each volume of a set of books published separately 
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must be copyrighted and each number of a publication must 
be copyrighted. 

RIGHTS OF EMPLOYER 

The employer has undisputed claim to copyright any copy- 
rightable work prepared by one in his employ. 

NEW EDITIONS 

New editions of copyrighted works are protected by the 
original copyright, but it does not include any new matter. 

A ''book" may be printed on a single sheet (2 Paine 
283) such as a fashion sheet or diagram with Erections for 
cutting a lady's garment. 

A license to publish is not an assignment of copyright. 

OWNER CAN CONTROL SALE 

The owner of a copyright can indicate the terms or 
method of sale. It has been held, for example, that an 
author is within his rights in giving exclusive rights to sell 
his book by subscription. 

NOT COPYRIGHTABLE 

An advertising card showing paints of various colors 
and other advertising matter was held to be neither a chart, 
engraving or book and could not be copyrighted. 10 Fed. 
Rep. 553 

A dramatic composition is a proper subject for copy- 
right but it must tell some story. The courts have ruled 
that a stage dance cannot be copyrighted and they refused 
to uphold a copyright on a particular scene where the hero 
was hurled from a high cliff, the judge pointing out that 
there was nothing new or original in it as such scenes had 
been employed times without number since the earliest 
plays were written. 

Tabulated election tables, giving the popular and elec- 
toral vote for president in different years, followed by a 
blank form for filling in the results at a forthcoming elec- 
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tion was denied the protection of a copyright. 

Immoral or blasphemous publications cannot be copy- 
righted. Neither can fraudulent publications be copyright- 
ed such as a book purporting to be a translation from some 
well known writer in another language. 

Copyright was claimed for a cricket scoring sheet. The 
court denied the claim, partly because it was not original 
and further on the ground that "it would be absurd to say 
that a particular mode of ruling a book constitutes an object 
for a copyright." 

Labels designating or describing articles to which 
they are attached and which have no value apart from such 
articles cannot be copyrighted. When a painting is repro- 
duced on a label that does not prevent its being copyrighted 
but it would be the picture and not the label that would be 
given protection. - 

WHAT CANNOT BE COPYRIGHTED 

One cannot copyright racing tips, blanks or cuts in a 
trade catalog. 72 Fed. 168 

Opinions of judges cannot be copyrighted but a digest 
of decisions, statements of cases, summary of arguments of 
council, foot notes, etc. may be copyrighted. 

SIZE OR FORM NOT PROTECTED 

The copyright of a book does not extend to its size or 
form. 

COPYRIGHTING A NAME 

When the publishers of Everybody's Magazine sought 
to restrain another publisher from putting out Everybody's 
Weekly or any publication in which the word "Everybody's" 
was used, the court held that as long as the two puMications 
were entirely different in makeup, size and price and not 
likely to compete with each other the public would not be 
mislead. To restrain people from using a common word like 
"Everybody's" would create an undue monopoly which the 
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courts would not sanction. 

COPYRIGHTING ADVERTISEMENTS 

It is not necessary that a work must have any partic- 
ular degree of "literary or artistic merit'* but it must have 
some value as a composition. A production which has no 
value except as an advertisement cannot be copyrighted^ but 
if it has a recognized literary or artistic value the fact that 
it was designed for and used for advertising purposes does 
not prevent its being copyrighted. 

FORM OF NOTICE OF COPYRIGHT 

"Notice of copyright shall consist either of the word 
'copyright' or the abbreviation 'copr', accompanied by the 
name of the copyright proprietor, and if the work be a print- 
ed, literary, musical or dramatic work, the year of the copy- 
right" except that on maps, works of art, photographs, etc. 
it may consist of the letter "c" in a circle, with the initials, 
monogram, or symbol of the proprietor, but on some access- 
ible portions of such copies the name must appear. In a 
printed publication, the copyright notice must be on the 
title page or the page immediately following, or, if a peri- 
odical, upon the first page of text of each separate number, 
or under the title heading, or in a musical work, either on 
the title page or the first page of music. 

Notice of copyright may also be given by the wording, 
"Entered according to Act of Congress in the year 1878, by 
— ^in the office of the Librarian of Congress at Washington." 

INSUFFICIENT NOTICE 

Words, "Copyrighted 1891. All rights reserved" was 
held to be an insufficient notice of copyright, 69 Fed. 291. It 
should show name of the proprietor of copyright. 

It will not invalidate a copyright that the date is abbre- 
viated. The surname with initials or even the surname 
alone may be sufficient notice. The court held that the 
line: "Copyright '93' by BoUes, Brooklyn" was sufficient. 

A trade name under which one does business is just as 
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valid as an individual's name in notice of ownership of a 
copyright. 

SINGLE ARTICLE COPYRIGHTED 

A particular article in a newspaper, periodical or book 
may be copyrighted even though the other portions of the 
publication are not copyrighted. Where an encyclopaedia is 
public property, individual articles in it may be protected 
by copyright. 

INFORMATION NOT COPYRIGHTABLE 

Directories, guide books, etc., may be copyrighted but 
the copyright does not extend to the subject matter so that 
others are prevented from going to the same sources of 
information and getting out works on the same subjects. 
37 Fed. Rep. 103. The second compiler cannot make use of 
the work of the original compiler even though he might 
attain the same results. 

DIRECTORY NAMES 

The names in a copyrighted directory may be used in 
assisting canvassers in laying out their work and arranging 
their territory, but they cannot be taken in sections and 
merely verified. One cannot copy or "lift" any part of a 
directory in order to save himself time or labor in collecting 
the information, from original sources. 30 Fed. Rep. 772. 

MAPS 

Maps may be copyrighted but nothing in the copyright 
prevents another from making another map of the same ter- 
ritory. To constitute an infringement, the second map must 
be a copy, in whole or in part, from the first map. 

THEORIES NOT COPYRIGHTABLE 

The opinions, theories, or speculations are not covered 
by copyrighting the book in which they are set forth, no 
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matter how original they may be. 75 Fed. Rep. 6. 

OLD SUBJECT BUT NEW HANDLING 

It is not necessary that a work must consist of new or 
original matter. The plan and arrangement of material 
may entitle a book to copyright although its subject mat- 
ter and all its materials may be public property. TTie plan, 
arrangement or combination of the materials must be new 
and original to entitle the author to copyright. 

LEGAL BLANKS 

Form blanks for legal instruments required by statutes 
may possess sufficient originality to make them copyright- 
able. A Pennsylvania case (Brightley v. Littleton, 37 Fed. 
Rep. 103) involves the right to copyright a blank form re- 
quired to be filled out by every applicant for a license to sell 
liquor. The court held : "While minor parts of each form 
are old, they are so combined with the parts drawn in pur- 
suance with the statute as to make a complete form. To 
prepare such instruments requires some learning and in- 
volves some literary labor ; quite as much as the compilation 
of facts or figures or extracts from books and such compila- 
tions are entitled to copyright." 

It does not follow that every blank form can be copy- 
righted. In a California case the court refused to recognize 
a copyright on a blank form which the statutes required 
supervisors to furnish for assessors. The decision did not 
rest on the question of originality. The court in delivering 
its opinion said: "If one convenient form can be copy- 
righted and monopolized by the complainant, other conven- 
ient forms can be copyrighted and monopolized by others 
and the board of supervisors of the counties of the state 
will be in the anamalous position of being unable to perform 
their legal duties legally. Garliste v. Colusa Co., 57 Fed. 
Rep. 979. 

INFRINGEMENT 
Both the printer and the publisher are liable to the 
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owner of a copyright for infringement. 

A photographic reproduction of a copyrighted pJBdnting, 
engraving or drawing is an infringement. 

NEWSPAPER CUSTOMS 

The custom of newspapers of copying from eadhi other's 
colunms has no effect upon the question of liability for in* 
fringement. As one jurist pointed out^ '^a custom cannot 
control a law." 

■ 

ACKNOWLEDGING AUTHOR 

Although one who infringes acknowledges the source 
from which the appropriated matter came^ this has no bear- 
ing on the infringement. It would show that he was not 
trying to pass off as original the work of another but it 
would not relieve him of liability. 

EXTRACTS AND QUOTATIONS 

The portion of a copyrighted work that can be repro- 
duced is not defined by statute or by court although the 
principle is universally accepted that if enough is taken so 
that the value of the original is sensibly diminished or the 
labors of the original author appropriated to an injurious 
extent by another it is sufficient to constitute piracy. 

The principle was expressed by one decision in these 
words : "Extracts and quotations, fairly made, and not furn- 
ishing a substitute for the book itself, or operating to the 
injury of the author, are allowable." 

REVIEW BY COMMENTATORS 

It is not piracy for a reviewer to make extracts or 
quotations from a copyrighted work for the purpose of rea- 
sonable criticism. Considerable license is recognized in 
making extracts for criticism, comment or illustrations as 
such tend to be beneficial rather than injurious. A writer 
may also take extracts from a copyrighted work to illustrate 
or enforce the article he is writing. 



CHAPTER XII 

POSTAL RULES AND REGULATIONS 

CAN REFUSE ADVERTISING 

According to the post office department a newspaper 
is not a common carrier and under no obligation to accept 
advertising matter. While the department ruled that a 
paper did not have to accept advertising it added that if the 
refusal to accept advertising, taken in connection with other 
facts and circumstances in the case, indicated that the pub- 
lication was used to promote the interests of a particular 
firm or firms as against another firm or firms as to be de- 
signed primarily for advertising purposes it would fall with- 
in the provisions of the statute which deny the second class 
rate to publications designed primarily for advertising pur- 
poses. 

PAID READING NOTICES 

"All editorial or other reading matter published in any 
such newspaper, magazine or periodical for the publication 
of which money or other valuable consideration is paid, ac- 
cepted or promised shall be plainly marked 'advertisement/ 
Any editor or publisher printing editorial or other reading 
matter for which compensation is paid, accepted or prom- 
ised, without so marking the same, shall, upon conviction 
in any court having jurisdiction, be fined not less than fifty 
dollars ($50.00) nor more than five hundred dollars 
($500.00).'' 

The post office department has ruled : "Where it is the 
practice of a publisher to give reading notices in the inter- 
ests of the advertiser and the latter, being aware of this 
custom, expect to get write-ups when they make advertising 
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contracts, it being tacitly understood by both the publisher 
and the advertiser that the write-up will be given, reading 
notices concerning the subject matter of an advertisement 
should be marked 'Advertisements.' " 

It has also been held that ''Adv." is not sufficient. The 
word "Advertisement" must be spelled out. 

CONDITIONS FOR ENTRY TO MAILS 
The conditions on which a publication may be admitted 
as second class matter are : regularly issued at stated inter- 
vals, at least four times a year ; bear date of issue and num- 
bered consecutively; issued from a known office of publica- 
tion; printed on paper sheets without board, leather, cloth, 
or other substantial binding; it must be originated and 
published for the dissemination of information of a public 
character, or devoted to literature, the sciences, arts, or 
some special industry, and having a legitimate list of sub- 
scribers. 

PUBLICATIONS NOT ADMISSIBLE 
Regular publications designed primarily for advertising 
purposes, or for free circulation, or for circulation at nom- 
inal rates are not admissible to the mails as second class 
matter. 

SUBSCRIPTIONS, PAYMENT OF 

Publications issued by benevolent or fraternal societies 
or orders, or trade-unions, or by strictly professional, liter- 
ary, historical or scientific societies may be sent to members 
who pay therefor as a part of their dues or assessments or 
otherwise not less than fifty per centum of the regular 
subscription price. 

PAPERS MUST BE PRINTED 
Alleged periodical publications produced by stencil or 
hectograph process are not admitted as second class matter. 

TEMPORARY SUSPENSION 
Publications of colleges and schools do not loose thtir 
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mailing privilege because of suspension during vacations. 

EXTRA EDITIONS 

Extra editions for the purpose of communicating ad- 
ditional news or imparting inf onnation germane to the pub- 
lication but received too late for insertion in the regular 
issue shall be accepted at the second-class rates, provided 
the same are not issued for advertising purposes. 

PRINTER NOT PUBLISHER 
Publications mailed by the printer to the publisher must 
be prepaid at the third-class rate. 

RULES GOVERNING NEW SUBSCRIPTIONS 

The methods of a publisher in fixing the price of his 
publication or in inducing subscriptions by the giving of 
premiums, prizes, or other consideration, or by clubbing his 
paper with other papers, or by giving commissions uppn 
subscriptions obtained by agents, will be carefully scrutin- 
ized in respect of their effect upon the legitimacy of the 
subscription list and upon the question of the primary de- 
sign of the publication. Personfe whose subscriptions are 
obtained at a nominal rate can not be included as a part of 
the "legitimate list of subscribers" required by the law. 
Subscriptions are regarded as at a nominal rate when ob- 
tained in connection with methods or offers effecting a re- 
duction of the regular advertised annual subscription price 
to the extent and under the following conditions : 

(a) Subscriptions obtained at a reduction to the sub- 
scriber of more than 50 per cent of the regular advertised 
annual price for a single subscription, whether the reduction 
be a direct discount or effected through a rebate, premium 
offer, clubbing arrangement with other publications, or 
otherwise, and whether full payment is made at one time or 
in installments. (The actual cost of a premium given with 
a subscription shall, together with the premium-subscrip- 
tion offer, be filed by the publisher with the Third Assistwit 
Postmaster General, Division of Classification, and in de- 
termining the value of a premium not only the cost but the 
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retail value and worth or value represented to the subscrib- 
er will be considered.) 

<b) Subscriptions obtained through agents or ag^icies 
on commission or in connection with clubbing arrangements 
with other publications in cases where the amount received 
by the publisher, after deducting the amount allowed or 
paid as commission, or as a rebate, or through other ar- 
rangement, is less than 50 per cent of the amount at the 
regular advertised annual subscription price of the publica- 
tion. 

REQUIRED INFORMATION 

The following indicia shall be conspicuously printed on 
one of the first four pages, preferably on the first page, 
of each copy of publications entered as second-class matter : 

(a) Title of the publication. 

(b) Date of issue. 

(c) Regular periods of issue; that is to say, frequency. 

(d) Serial number. 

(e) Known office of publication. 

(f ) Subscription price. 

(g) Notice of entry heading as follows : 

"Entered as second-class matter. at the 

post office at « under the act of " 

When a publication is entered as second-class matter at 
more than one post office, the name of each office shall be 
shown in the notice of entry, the name of the one where the 
"known office of publication" is located to be placed first. 

Unbound back numbers of a publication may be mailed 
at the second-class rates so long as the publication continues 
to be published as second-class matter. 

Bound back numbers and unbound reprints will be treat- 
ed as books or as miscellaneous printed matter according to 
their physical character. 

The postage on all second-class matter mailed at the 
pound rates shall be collected in money before the matter is 
dispatched. 

Sample copies, which may be sent by publishers from 
the office of entry at the second-class pound rates, are copiM 
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sent to persons for the purpose of inducing them to sob- 
scribe for, advertise in, or become agents for the publication. 

PERMISSIBLE WRITING ON WRAPPERS 

"Marked copy" or "Sample copy" may be written or 
printed on paper or wrapper but such words as "Please 
exchange" are not permissible. Words "Personal", *To be 
called for", etc., or other direction as to delivery, forward- 
ing or return are deemed part of the address and permissible. 

MORE THAN ONE OFFICE 

Newspapers and periodicals may have- more than one 
office for the transaction of business, but shall be mailed by 
publisher as second-class matter at the pound rates of post- 
age only at the post office or post offices where entered. 
The name or names of the post office or post offices of entry 
shall precede the names of any other offices of the publica- 
tion and be given greater prominence in all printed notices 
relative to the offices of publication. 

SUBSCRIPTION EXPIRATIONS 

Under the Postal Laws and Regulations, Section 419, 
paragraph 4, publishers may extend credit on subscriptions 
in order to give an opportunity of securing renewals for a 
period of one year from the date of expiration, but copies 
sent to persons after one year from the date of the expira- 
tion of their subscription, unless such subscriptions be ex- 
pressly renewed, for a definite time, together with an actual 
payment of subscription or a bona fide promise of payment, 
will not be accepted at the pound rate but wiU be accepted 
at the transient second-class rate of one-cent for each four 
ounces or fraction thereof, prepaid by stamps affixed. 

SIZE OF COUPONS, BALLOTS, ETC. 

When coupons, order forms, ballot forms, etc., prepared 
and intended for detachment and subsequent use occupy an 
entire page of a second-class publication, they are not, under 
the provisions of paragraph 6, section 441, Postal Laws andi 
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Regfulations, permissible in copies of the publication mailed 
at the second-class rates of postage. If the space intended 
for such use would occupy only approximately one-half of 
the page, the other half being used for other printing, the 
form would be permissible under the regulations. 

WHERE PRIZES ARE LOTTERIES 

Section 482, Postal Laws and Regulations, 1913, de- 
clares that "no newspaper * * * containing any list of the 
prizes drawn or awarded by means of any lottery, gift enter- 
prise, drawings, raffles, guessing contests, bunco or card 
parties to which an admission fee is charged, and other en- 
terprises where prizes are awarded by lot or chance, or 
matter relating thereto, shall be deposited in or carried by 
the mails of the United States." 

Contests in which prizes are awarded for the first 
answer or the first definite number of answers to a puzzle or 
other problem or orders for goods, are also unmailable. 

VOTING CONTESTS 

Matter relating to voting contests, to be admissible to 
the mails, must comply with the following conditions : 

The closing date must be announced at the outset and 
be strictly adhered to, no change in such date being per- 
missible under the law. 

All prizes must be named and definitely listed at the 
outset in the exact order in which they are to be awarded. 

A definite voting schedule must be announced at the 
beginning and strictly adhered to throughout the entire 
contest, any change in the original schedule, such as the 
offer of bonus or extra votes, being prohibited under both 
the postal fraud and lottery statutes. The schedule of votes 
covering each period of the contest should be published in 
one sheet, in order that contestants may know exactly what 
votes they will be entitled to throughout the entire contest. 
Whenever the voting schedule is published the entire sched- 
ule should be set out, and not the schedule for a particular 
period of the contest. 

A provision must be made that in the event of a tie for 
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any prize offered, a prize identical in all respects with that 
tied for will be awarded to each tying contestant. The 
standing of contestants must be announced at frequent in- 
tervals. 

Contests where prizes are awarded for the largest num- 
ber of sales, the largest number of words made from the 
letters in a title, etc., etc., are subject to the same conditions. 

OTHER CONTESTS 

Contests in which prizes are offered for the best window 
display, the best composition, essay, story, suggestion, etc., 
are permissible where no charge or consideration of any 
kind is required of those who may desire to compete. Con- 
tests which involve the purchase of goods or services are in 
violation of the postal lottery statutes. 

The offer of prizes for the best name, the best descrip- 
tive word, etc., are also permissible where no charge or con- 
sideration is required, and where a provision is made that 
in the event of more than one person submitting the same 
name, word, etc., selected, duplicate prizes will be awarded 
to each person sending in the name or word selected. 

KNOWN OFFICE OF PUBLICATION 

A known office of publication is a public office where 
the business of the newspaper or periodical is transacted 
during the usual business hours, and such office shall be 
shown by the publication itself. 

In large towns the street and number of the office of 
publication shall be given. 

CHANGE IN NAME, ETC. 

In case of a change of name, or frequency of issue, of a 
publication entered as second-class matter, the postmaster 
shall promptly report such change to the Third Assistant 
Postmaster General, Division of Classification, inclosing 
with his report a copy of the publication iisued after the 
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change, and continue to accept it for mailing at the second- 
class rates of postage. 

REMOVAL OF PLACE OF PUBLICATION 

In case of the removal to another post office of the 
known office of publication of a newspaper the postmaster at 
such office shaU require a written request from the pubr 
lisher that it be accepted at that office for mailing at the 
second-class rates of postage. This request should show the 
full name of the publication, its frequency of issue, and the 
place where it was formerly entered as second-class matter, 
and be accompanied with a copy of the first issue thereof at 
the new office. The postmaster shall promptly send the 
request and copy of the publication to the Third Assistant 
Postmaster General, and, pending instructions from the 
department, shall accept it for mailing at the second-class 
rates of postage. 

HEARING BEFORE SUSPENSION OF PAPER 

When any publication has been accorded second-class 
mail privileges, the same shall not be suspended or annulled 
until a hearing shall have been granted to the parties inter- 
ested. 

DEFINITIONS OF "NEWSPAPER" AND "PERIODICAL" 

A "newspaper" is held to be a publication regularly 
issued at stated intervals of not longer than one week and 
having the characteristics of second-class matter prescribed 
by statute. 

A "periodical" is held to be a publication regularly 
issued at stated intervals less frequently than weekly and 
having the characteristics of second-class matter prescribed 
by statute. 

MARKING SAMPLE COPIES 

Sample copies shall be plainly marked as such on the 
exposed face of the publication or package or wrapper. Sev- 
eral sample copies may be inclosed in a single wrapper to 
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one address, or may be sent in one wrapper addressed to the 
post office, and each paper therein properly folded, addressed 
to some patron of the office, and marked "Sample copy." 

THREE COPIES A YEAR 

Copies addressed to the same person, in excess of three 
times in any one calendar year shall not be accepted as 
"sample copies." 



SUPPLEMENTS 

Publishers of matter of the second class may with- 
out subjecting it to extra postage, fold within their regular 
issues a supplement ; but in all cases the added matter must 
be germane to the publication which it supplements, that 
is to say, matter supplied in order to complete that to which 
it is added or supplemented, but omitted from the regular 
issue for want of space, time, or greater convenience, which 
supplement must in every case be issued with the publi- 
cation. 

A publication entirely distinct from and independent 
of the regular issue, but complete in itself, especially if it 
be not germane to the regular issue nor connected there- 
with, shtdl not be accepted as a supplement. 

Circulars, handbills, show bills, posters, and other spe- 
cial advertisements shall not be accepted as supplements. 
Advertising sheets consisting entirely of advertisements, or 
of a combination of literary or pictorial matter and adver- 
tisements, issued by business houses and furnished to pub- 
lishers for the purpose of being circulated with second-class 
publications, shall not be accepted as supplements or covers 
to such publications when mailed at the second-class rates of 
postage. 

Matter printed elsewhere than at the office of publica- 
tion, to be used as supplements to various newspapers for 
the purpose of securing circulation of advertisements of 
private business, or covers to such publications, when mailed 
at the second-class rates of postage, shall not be accepted as 
supplements, even though containing literary matter. 

Publications of statutes, ordinances, proceedings of 
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public or deliberate assemblies, boards, or conventions, ad- 
vertisements of tax rates, or other notices or advertise- 
ments required by law to be published whether gratuitously 
or for compensation, are proper supplemental matter. 

Supplements shall in all cases bear the full name of the 
publication with which they are folded, preceded by the 
words "Supplement to ," and also the date corre- 
sponding to the regular issue. 

Maps, diagrams, illustrations, etc., which form a neces- 
sary part of a publication, shall be admitted, either loose or 
attached, as a part of the publication itself, without the 
words "Supplement to ." 

SIZE OF ADVERTISING PAGES 

Advertisements printed on she<?ts exceeding in size 
the regular pages are inadmissible, though folded to the size 
of the regular pages. 

MAY ENCLOSE SUBSCRIPTION BILLS OR RECEIPTS 

Publishers may inclose in their publications bills, re- 
ceipts, and orders for subscriptions thereto, but the same 
shall be in such form as to convey no other information than 
the name, place of publication, subscription price of the pub- 
lication to which they refer, and the subscription due there- 
on. 

Coupons, order forms, and other matter intended for 
detachment and subsequent use may be included in per- 
manently attached advertisements, or elsewhere, in news- 
papers and periodicals, provided they constitute only an in- 
cidental feature of such publications and are not of such 
character, or used to such extent, as to destroy the statutory 
characteristics of second-class publications or to bring them 
within the prohibition of the statute denying the second- 
class rates of postage to publications "designed primarily 
for advertising purposes," or to give to them the character- 
istics of books or other third-class matter. 

Bills or receipts printed or written in substantially the 
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following form may be inclosed with second-class matter : 

New York, , 19—. 

Office of , 

Thg Weekly 

37 Park Row, P. 0. Box 4295. 

to the Weekly, Dr. 

subscription, in advance. 



Received payment for the weekly from to . 

A bill or receipt for subscription may include the names 
of more than one publication and their regular prices, pro- 
vided they are all published by the same individual or com- 
pany, and may also include any period of subscription. 

Orders for subscription may indicate the term or per- 
iod for which the subscription is ordered. The written or 
printed words or figures, or both, to indicate when the sub- 
scription will end may be placed upon the matter itself, or 
the wrapper, or upon the bills, receipts, or orders which 
may be inclosed therewith. 

Postal cards with bills or orders for subscriptions print- 
ed thereon are not permissible inclosures with second-class 
matter. 

WRAPPING NEWSPAPERS 

Newspapers and periodicals shall be wrapped in such 
manner that the wrappers can be removed and replaced 
without destroying them or injuring their inclosures. 
When envelopes are used as wrappers, they should bear, in 
addition to the name of the publication, a notice of its en- 
try as second-class matter. 

UNDELIVERABLE PAPERS 

When copies of any publication of the second class, 
mailed by a publisher at the pound rate or free in the county 
of publication, are undeliverable at the address thereon, the 
postmaster at the office of destination shall promptly notify 
the publisher of the fact, giving the reason therefor, and 
copies received five weeks after the mailing of the notice, 
to the publisher, and in no instance until two successive 
issues thereof have been published, shall, under such regu- 
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lations as the Postmaster General may prescribe, be sepa- 
rately returned to the publisher thereof charged with post- 
age at the third-class rate. 

RETURN POSTAGE 

When second-class matter is forwarded to the addressee 
or returned to the publisher after postage for such forward- 
ing or return has been furnished in advance, the rate is 1 
cent for each 4 ounces (transient second-class.) The rate of 
postage applicable to such matter when returned to the pub- 
lisher is 1 cent for each 2 ounces (third-class rate) • 

If the publisher refuses to pay the postage due on un- 
deliverable copies of his publication returned to him under 
Form 3579, as prescribed by section 640, the postmaster 
shall immediately obtain the publisher's statement of his 
reasons for such refusal and make a full report of the mat- 
ter to the Third Assistant Postmaster General, Division of 
Classification. 

SAMPLE COPIES— NUMBER POUNDS 
Sample copies shall be accepted for mailing at the 
pound rates to the extent of not exceeding 10 per cent of the 
total weight of copies mailed to subscribers during the cal- 
endar year. Such sample copies may be mailed at any time 
during the year, based on an estimate of the probable mail- 
ings to subscribers during the year obtained from the best 
information at hand. For instance, a publisher of a "week- 
ly" mailing an average of 1,000 pounds per week to subscrib- 
ers would mail during the year i52,000 pounds to such sub- 
scribers, and may, therefore, mail sample copies to the ex- 
tent of 5,200 pounds at any time during that year at the 
second class pound rates. Should a publisher offer for mail- 
ing as "sample copies" copies in excess of the amount above 
prescribed, the postmaster shall require postage on such 
excess copies at the transient second-class rate, 1 cent for 
each 4 ounces or fraction thereof. 

SEPARATE BY ZONES 
The Postmaster General may hereafter require publish- 
ers to separate or make up to zones in such a manner as he 
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may direct all mail matter of the second class when offered 
for mailing. 

PER CENT OF ADVERTISING 

The copy of the publication filed with the postmaster as 
required by paragraph 1 of this section shall be marked by 
the publisher to show the portion devoted to advertisements 
and that to matter other than advertisements, and the per- 
centage of each shall be indorsed on the first page of such 
copy by the publisher. The term "advertisements'* as used 
herein and in paragraph 1 (b), section 429, embraces dis- 
play, classified, and all other forms of advertisements pur- 
porting to be such, as well as all editorial or other reading 
matter for the publication of which money or other valuable 
consideration is paid, accepted, or promised. (See par. 2, 
sec. 443.) 

SEPARATE PACKAGES 

Publishers shall make separate sacks or bundles of (1) 
sample copies to places within county of publication subject 
to postage at the rate of 1 cent a pound ; (2) sample copies 
to places outside county of publication; (3) subscribers' 
copies entitled to free county circulation; (4) subscribers' 
copies to places within county of publication subject to post- 
age at the rate of 1 cent a pound; (5) subscribers' copies to 
places outside county of publication. Such mail matter, 
when so presented, shall be weighed separately. 
434.) 

LEGITIMATE SUBSCRIPTION LISTS 

A "legitimate list of subscribers" to a newspaper or 
periodical is a list of: (a) Such persons as have subscribed 
for the publication for a definite time, either by themselves 
or by another on their behalf, and have paid, or promised to 
pay, for it a substantial sum as compared with the adver- 
tised subscription price, (b) News agents and newsboys 
purchasing copies for resale; (c) Purchasers of copies over 
the publisher's counter; (d) The receivers of bona fide gift 
copies, duly accepted, given for their benefit and not to pro- 
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mote the interests of the donor; (e) Other publishers to 
whom exchanges are mailed, one copy for another ; (f ) Ad- 
vertisers receiving one copy each in proof of the insertion 
of their advertisements. 

ADVERTISING SHEETS 

The question of whether a publication is designed pri- 
marily for advertising purposes or for free circulation or for 
circiilatioiv at nominal rates is one of fact, and will be 
determined in each case from the evidence. 

The word "primarily" is intended to indicate the chief 
or principal object of a publication. 

Among regular publications designed primarily for ad- 
vertising purposes within the meaning of the statute (see 
sec. 412) will be included : 

(a) Those owned and controlled by one or several indi- 
viduals or business concerns and conducted as an auxiliary 
to and essentially for the advancement of the main business 
or calling of those who own or control them ; 

(b) Those which, having a few or no genuine or paid- 
up subscriptions, insert advertisements free on the con- 
dition that the advertiser will pay for a number of papers 
which are sent to persons whose names are given to the 
publisher; 

(c) Those which do advertising principally and whose 
columns are filled with editorial puffs of firms or individuals 
who buy a certain number of copies for distribution; 

(d) Publications devoted largely to advertising and 
having a nominal list of bona fide subscribers but whose 
circulation is mainly gratuitous. 

A publication the subscription price of which is low and 
from the subscription list of which the publisher does not 
regularly exclude expired subscriptions (see sec. 419) with 
the same care and accuracy as is exercised by a publisher 
whose rate is evidently more than nominal, or where the 
subscription price does not appear to be a material consider- 
ation in the business of the publisher, will be considered as 
circulated at a nominal rate within the meaning of the law. 
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